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Postal Patrol OffICer employed by U.s.Postal Service is not exempt from
the law prohibiting caITying of concealed weapons (D.C.Cooe § 22-3204)
because the job is primarily protecting property .

U.S. v SAVOY

D.C.Super.Ct.Crim No. F.5748.98 March 16,2001 Opinion per
Natalia M. Ccombs Greene, J. K.D. ClarkJor U.S. J.P. Byrd-
Tfllma11 JOT dpjelldant.

N.M.C. Greene, J.: This matter came before the Court on the
Defendant's Oral Motion to Vacate Guilty Plea, Oral t.{otion for
Reconsideration of Defendant's Motion to Dismiss and Oral Motion
for Expungement of Records, made In open Court on October
27, 2000, the Defendant's Addendum to the Above Modons, filed
on November 27, 2000, and the Government's Motion to Confirm
that the Defendant is not Excepted from the District of Columbia's
Gun Licensure Laws, filed on November 21, 2000}

This case Involves the strict flreanns control la~ in the
District of Columbia and presents issues concerning the scope of
the terms "police officer" and "law enforcement officer" as related
to persons exempt from those laws. The Court examines these
questions with respect to the fa?ts presented in this case.
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ATTORNEYS - DISCIPLINE
,-Attorney is suspended for 6 months nllllc pro tunc followed by 2 years probation with conditions, Bar Counsel -

recommendation for requirement that attorn~ prove rltness is rejected under deferential standard.

IN HE JOSEPH A. LOPES

D.C.App.No. 97-BG-1927 AprU 12,2001 Opinion
per Schwelb, J. (Farrell and Reid, JJ. concur)
M.E. Baurleyjor~ 7:M. ?bit, fmtkJ.E.
Peters, Jor the Office oj Bar Counsel. E.J.
Branda, Jar the Board on ProJeS8(onal
Respon8i~

Schwelb, J: In a propqsed simultaneous
disposition of three District of Columbia
disciplinary proceedings Instituted by our Bar
Counsel and one reciprocal discipline case that
originated in Maryland, the Board on Professional
Responsibllity has recommended that Joseph A.
Lopes be suspended from practice for six months,
nunc pro tunc to July 29, 1998, and that his
suspension be followed by a two-year period of
probation, with conditions. Bar Counsel agrees
that Lopes should be suspended for six months,
but excepts to the recommended probation,
arguing instead that as a condition of
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I.
The facts adduced during hearings on the motions and during

the plea colloquy were essentially as follows. On August 8, 1998,
defendant drove into the District of Columbia from Maryland for
the purpose of driving a friend home. While doing so, defendant
was Involved in a minor motor vehicle crash In the 300 block of
37" &Teet in Southeast Washington. Following the crash, a verbal
altercation ensued. During this verbal altercation, the driver of
other vehlcle2 (hereinafter referred to as the "other driver")
reached Into his vehicle and opened the trunk of his car using a
remote opening feature. Believing that the other driver might get
a weapon from the trunk of his vehicle, defendant retrieved his
United States Postal Service Issued police badge and Identification
along with a Beretta semiautomatic pistol from his vehicle.
Defendant ordered the other driver to step away from his vehicle.
The other driver oomplied with defendant's commands, whereupon
the defendant closed the trunk of the other driver's vehicle.
Defendant then left the scene planning to contact the Metropollt.1n
Police Department. In the meantime, the other driver flagged

Polce - Cont'd on ~ 878

At4 )'
LLbrQlyD. C. SuPerior CoUrt

W"~g't~ D. c. 2,0001

I I <'Dol

reinstatement following his suspension, Lopes
should be required to demonstrate his fItness to
practice law. Although Bar Counsel's position Is
not unreasonable, we apply our deferential
standard of review and direct the imposition of
discipline consistent with that recommended by
the Board. ..'.

lEGAL ANALYSIS

Bar Counsel takes issue with the Board's
recommendation In two respects. First,
according to Bar Counsel, "the Board erred in
concluding that [LopesJ establJshedKersey [520
A2d 321 (1987)J style mitigation for any of his
multiple instances of misconduct." Second, Bar
Counsel challenges the recommended dlscipUne;
she asserts that Lopes should be required, at the
conclusion of the six-month suspension

'-'" - Cont'd on ~ 880
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down a passing police c:lr. ,\iter defendant
returned to the scene, he \Vas arrested and
charged with carrying a pistol without a license.

II.
In his motions, defendant claimed that he was

exempt from the law prohibiting the c:lrrying of
conce.1led \"eapons, D,C. Code. i\nn. § 22-3204
(1.981) ("Section 22-3204"), because another
statute, D.C, Code. Ann. § 22-3205 (1981)
("Section 22-3205"), excepts "policemen or
other duly appointed law-eniorcement officers"
from tl1at provision! At the time of the incident
defendant was employed by the United States
Postal Service as a "Postal Police Officer" and
claimed that this job fell within the exemption
outlined in Section 22-3205. The government
contended that defendant, in his position, was
actually equivalent to a ~cial police officer and
therefore did not fall wiUlin the exemption,

The Court agreed to hear arguments on the
motions because the Court was concerned as to
the legal validity of the defendant's guilty plea.
Initially it was not clear that the defendant's
position was that of a special police officer. One
of the exhibits attached to defendant's sentencing
memor~ndum was a letter from the Fraternal
Order of Police National Labor Council No, 2 that
indicated that defendant \vas a Postal Police
Officer,. This Court therefore reviewed relevant
case law to determine the scope of the terms at
issue.

The District of Columbia Court of Appeals has
conslstendy held that individuals wl10se job is
primarily to protect propert)', rather than life,
are not considered "police officers or other duly
appointed law-enforcement officers" for the
purpoeesoiSection22.J205. McKenaieu United
States, 158A2d 912, 914 (D,C. 1960),FrankUn
u United States, 27l A2d 784, 786 (D.C. 1970),
71mus u United States, 406 A2d 1269, 1272
(D.C. 1979). Special police officers are not
covered Per Se by Section 22-3205 because, by
statute, they are appointed "for duty in
connection with the property or', theft employer.
'D.C. Code Ann. § 4-114 (1981).

If defendant was, In fact, a special police
officer at the time of this incident, he would not
fall within the exception found in Section 22-
3205. McKen.t1e ~ United States, 158 A2d 912
(D.C. 1960). For purposes of Section 22-3204,
the Court of Appeals has held that special ponce
officers are law enforcement officers while on
duty in the area of his or ber assigned duty
location or while travelling without deviation to
and from the special police officer's place of
employment immediately before or immediately
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after the period of actual duty.S Fra71klin~.
United States, 271 A.2d 784, 785 (D.C. 1970),
Ti7nus t1. United States, 406 A.2d 1269, 1272
(D.C. 1979). Only under those circumstances
would a special police officer fall within the
exemption found in Section 22-3205.

In his capacit)' as a Postal Service police
officer, defendant is neither a special police
officer as defined by District of Columbia law nor
Is he a member or a police department with
statutory police powers in the District oj
Columbia. It therefore appeared, from argumentS
made and factS adduced at the hearing, tbat thl.'
critical question was whether, by his
employment, defendant's primary rcsponsibllity
as a "police officer" was the protection of life and
therefore a "policeman or other duly appointed
law-enforcement officer" as defined by Section
22-3205.

The defendant's job as a Posta! Police Officer
(hereinafter "PPO") is more akin to that of a
special police officer than of a United States Park
Police officer or Metropolitan Police Department
officer. The PoStal Service utilizes all of itS PPOs
for the protection of Postal ServIce property and
the malls. The primary function I}f PPOs is not
the preservation of life and the maintenance of
law and order. Rather, PPOs control access to
Postal Service facilities, escort the mails, and
otherwise protect Postal Service property. Postal
Service manuals refer to PPOs as a security force.
Numerous Memoranda of Understanding bctween
the PPO's labor union and the Postal Service
explicitly state that no change in responsibility
or authority took place from the time that the
uniformed force was known as a securitY force
to the force's present In("arnation, the' Postal
Police.' The hierarchical structure of the
Standard Position Description, i7ifra, clearly
indicates that the primary functions of a PPO
involve physical security of property, loss
prevention, and access control.

IlL

In order to detennhte whedler the defendant
is exempt from Section 22-3204, the Court
looked to the nature of the defendant's JX}sition.
The Job classification for the defendant's and
other similar positions are set out in a United
States OffIce of Penonnel Management ("OPM")
guide ("OPM Guide").7 The defendant's OPM Job
cIassiflcation Is "GS-OO8J Police Officer".

The OPM Guide provides that the primary
duties of federal police officers are "the
preservation of peace; the prevention, detection,
and investigation of crimes; the arrest or
apprehension of violators; and the provision of
assistance to citizens in emergency situations,
including the protection of civil rights."

PIIII8- Cont'd on page 879
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In an administrative decision, the OPM
outlined four indicators to determine whether a
Job has a security-focused mission or a police-
focused mission.. These Indicators are: 1) the
basic mission of the organization; 2) arrest
authority; 3) training; and 4) patterns of work.
As analyzed by the OPM, however, these factors
lire not dispositive of the issue as to whether the
defend:lnt was :I policeman or other duly
appointed law-enforcement officer under section
22-3205. Middleton u United States 305 A.2d
259 (D.C. 1973). An examination of the factors
outlined by the OPM Guide does, however,
provide the Court with a useful algorithm for
determining whether the defendant falls within
the exemption as outlined in section 22-3205.
Although the OPM finds that Postal Service police
officers are police officers for purposes of Job
classification, for the reasons set out below, this
Court finds that the defendant was not a
policeman or other duly appointed law-
enforcement officer tmder Section 22-3205 of
D.C. Code.

The mission of the United States Postal
Inspection Service's (hereinafter tbe "Inspection
Service") uniformed arm is as foUows:

The purpose of the Security Force at any
facility Is security and protection. Security
Force personnel should restrict their
activities in all postal workroom areas to
routine patrols, as specified in post

~ instructions, and specific emergency
requests by postal supervisors. All Instances
of Security Force personnel being in postal
\vorkroom areas, other than routine patrols
called for by duty assignments and
emergency situations, should be at the
direction of the Security Supervisor.

U.S. Postal Service Postal Police Officer's
Manual at 211 (1983). By contrast, the missIon
statement of the Metropolitan Police Department
is "[t]o prevent crime and the fear of crime, as
we work with others to build safe and healthy
communities throughout the District of
Columbia."

As detailed In an affidavit submitted in
support of the government's opposition, the
uniformed force of the Inspection Service was
created in 1970 and at that time was referred to
as the "Postal SeCurity Force". The basic mission
of the PoStal Security Force "was to control access
to postal facilities, provide protection of postal
property and security for postal service-operated
buildings." In 1971, that mission was expanded
to include responsibility for "controlling access,
maintaining order, preventing mail thefts,
safeguarding customers :lnd employees, and
providing basic security for buildings operated

0 ptmlm!Filings in tile COUft.'! and

by the Postal Service." In 1981, as a result of a
collective bargaining agreement with the union
representing the officers of the security force,
the position title was changed from "Security
Police Officer" to "Postal Police Officer". The
parties agreed that this change did not augment
or otherwise change the duties or authOrity Jor
the members of this security force.9

In support of his argument that his position
was that of a bona fide police officer, defend:lnt
relied upon the &andard Position Description for
Postal Police Officers.1o That portion of the
description subsection entitled "Duties and
Responsibilities" is reproduced below in its
entirety becnuse the language is instructive in
divining the true nature of the defendant's
employment

Performs a variety of duties related to the
security of a postal Installation, its buildings,
employees, equipment, mail, and mall-ln-
transit, under the guidance and instruction
of a security supervisor.

Carries a firearm and exercises standard
care required by the Inspection Service on
firearms and use of reasonable force.
Maintains assigned firearms In good
conditions.

Receives training in patrolling an assigned
area on foot or by motor vehicle to maintain
order and the general safeguarding of the
facility, property, and employees. Prevents
depredation, loss or damage of mall, by

r making observations In n1ail handling areas.

Receives training in controlling access to

buildings at an assigned post and enforces
regulations requiring identll'lc.1tlon.

As instructed, maintains a log of all
incidents reported and a dally log of orders
and basic information for the security force.

As instructed, performs hourly checks:
accounts for lost and found Items, answers
the telephone, and processes reports and
inquiries.

Responds to emergencies and other
. conditions, including burgiaries and hold-ups,
requiring immediate attention to maintain
order and to prevent Injury or theft to
employees or property.

Makes arrests and testifies In court on law
violations within assigned authority.

Performs other job related tasks In
support of the primal)' dutIes.
The defendant specIfically cited to numbers

seven (7) and eight (8) to support his argument
that his job is more analogous to that of a bona
fide polIce officer. A fatal flaw in this argument,
however, Is that numbers one (1.), three (3), four
(4), five (5), and six (6) are most analogous to
that of a special police officer whose primary

,. - ('.ont' d on page 880
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mission is that of property protl'Ct")n. \VhiJe both
a special police officer and a POStal Police Officer
may respond to emergencies, make In'ests and
testify In court, these are not their primary
responsibilities.

An examination of the second prong of the
OPM Guide's algorithm is also Instructive.
Federal police officers have thc same police
powers on federal property as do those officers
given statUtory police aUthority under DiStriCt
of Columbia law.JI See 40 U.S.C. § 318 and D.C.
Code. Ann. § 22-581 (1981). Postal Service police
officers havc police powers only on United States
Postal Service property and have only we powers
of a citizen In enforcing District of Columbia law.
40 U.8.C. § 318. ProVisions do exist to extend
statutory police powers found In D.C. Code Ann.
§ 23-581 (1981) to Postal Service Police Officers.
D.C. Code Ann. § 4-192 (1981). The Postal
ServIce can enter Into a cooperative Igreeme11t
with the Metropolitan Police Department
coordinated through we United States Attorney
for the District of Columbia to "assist the
(Metropolitan Police] Departl'lent In carrying out
crime prevention and law enforcement activities
in the DistriCt of Columbia. rd. However, no
such agreement between the Postal Service and
the MetropoUtan Police Department was in place
at the time of defendant's arrest.J2

A review of the Wrd and fourth prongs of
the OP}f Guide's algorithm Is Instructive. United
States Postal Service police officers receive
approximately 10 weeks of training at the Federal
Law Enforcement Training Center at Brunswick,
Georgia. Special Police Officers, b)' contrast,
receive approximately one (1) week of private
training. Metropolitan PplI~ Des-rtment oftlcers
receive 600 hours, or 15 weeks cl training at the
Maurice T. Turner, Jr. ln8titute of Police ScIence.
From the record, it Ja bDpoaible to determine
the type of training received by Postal Police
Officers. Specifically, the Court cannot
determine whether the primary emphasis of the
Postal Servl~ training Is on the protedlon of life
or property. The OPM states that the pattern of
work for security guards is oriented toward the
protedlon of property while the work of police
officers is oriented toward maintaining law and
order. It is clear, however, from the record that
the PoStal Service employs Postal Pdl~ Officers
for the primary JXUpose of' securtog Postal Sem~
property and controWng access to said property.

Less important to thJa analysis is the physical
Jurisdiction of tbe PPOs. The physical
juriadlctton of PPOs extends only to the physical
boundaries of Postal Service property - property
owned or controlled by the federal government.

Unlike municipal police ollicers, PPOs do nor
have jurisdiction over all propeny, public or
private, within the ph)'SIcal boundaries of their
.jurisdiction.

Because it cannot be shown that defendant's
position as a PPO was akin to a policeman or
other duly appointed la\v enforcement officer or
that any agreement existed between the
~{etro~litan Police Department and the United
States Postal Service pUBUnnt to D.C. Code
Section 4-192, the Court cannot conclude that
defendant was exempt from the provl~ons of the
District of Cciumbia's gun licensure laws. It may
be said, however, that this conclusion pr~ents
some Interesting questions given the sL1te of the
In'" and the apparent change in job tide for this
panlcular position. Although an interesting
question, the Court must be guided by all honest
analysis of the faCtS and the law.

Accordingly, it Is this 16" day of March, 2001
ORDERED that Defendant's Motions are

hereby DENIED. It Is further
ORDERED that Government's Motion is

hereby GRANTED. It is further
ORDERED that the Delendant's guilty plea,

entered on October 3, 2000, stands.
SO ORDERED.

Endnotes
I Deleadant, pumllnt to a plea agreement with

the government, pleaded guilty on October 3, 2000 to
the charae o( attempted carrying a pistol widtout a
license, a lesser Included o(fe~ to carrying a pistol
without a lioenae. Tbe Court, prior to sentencing,
In\1ted me perdes (alter some discussion) to submit
pleadings on the issue as to whether defendant mlgllt
In faCt be ...pt (rom the District o( Columbia gun
IIc!erISuJe J8WI - - -

2 The driver 01 the other vehicle was cited by
Metropolitan PoIJce ~ent officers (or Following
AnodIer ~ 1'ooCloeely,in YkIIation o( 18 D.C.M.R.
2201.4.

J Tbe defendant also claimed, In the alternative.

that be WI8 aempt from SectIon 3204 because he bad
Inteoded to take tbe weIIMm to a pistol range (or taf2et
practice belore be WI8 delayed aM diverted Into me
District o( CoIIDn~a. This delease Is not discussed
herein becaUIe: 1) the deIeodant's rsdeaoe. where
he apparendy ~ the weapon, and the ftrinj mI8e
are located In PrlD~ George's County, Maryland, and
driving (rom the defeDdant's residence to die (Iring
range would not DOnDIUy Deces8ltate passlDg tb~
the DIstrict of CAIImnbta; and 2) defendant did not
advance this argument at the time o( the hearing.

. The Fraternal Order of Police .s a law-

eafOR*llent related lamr union represeodng United
States ~ Serrice poIt~ o(fIoefS, among odtel1; and
Is, according to the union, -the world's largest
Oraml%atioo 01 sworn law enforcement offIcers8.

sSpecIalp)lloeomoenlntlleDlstrfctdC4l8nbta
are Imputed to have a registration certificate (or d1e

Nca- Corac'd on ~ 881
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empk>yer-issued weapon and ammunition because their
employers hold the regis[ration certificate for the
fireann and the ammunition. See Timus ~ United
SWtes, 406 A.2d 1269,1273 (D.C. 1979). Therefore,
special police officers a re not held liable for the crimes
of pusscsslou of an unregistered flre-Jnn and possession
of unregistered ammuni[ion.

6 Tl1rough collective bargainin~, the Postal Setvlce

made changes [0 the unifonned sen'ice. On September
19, 1981, [he Postal Sef\1ce and the then Federation
of Postal Securlcy Police signed an agreement to change
[he name o( the unifOrnled officers from "Security
Police Officer" to .Postal Police Officer" and Issue a
new type o( dut), holster. On April 2, 1985, the two
organizations sl~ned an agreement Issuing badges
inscribed \\1[h the words "Postal Police Officer". On
October 12, 1994, the Fraternal Order of Police and
the Postal Service si~noo an agreement to change the
graphics on their vehicles from "Security Force" to
.Postal Police."

I Classific3tlon Programs Div., OP"., Grade
EooluattOtl Guide for Poltce attd Security Guard
Posttfons (1988). Furthennore, previous administrative
decisions are used to help classify positions.

. See 8 Digest o( Significant Classification Decisions

and Opinions () (U.S. Office of Persona! Managemen[
1986).

;. 9 Afiida\it of Lawrence Katz at 3, Ufdted States ""

S('~oy (F-5748-98). See «<so Memorandum of
Understanding (Sept. 19, 1981); Memorandum o(
UnderstandiJlg bet\veen the UnIted States Postal Service
and Federation of Postal Police Officers (Apr. 2, 1985);
Menlorandum of UnderStanding bet\veen the United
States Postal Sen'ice and Fraternal Order o( Police
National Labor Cotmcil, V.S.P.S. No.2. (Oct. 12, 1994).

10 Standard Position Description - Postal Police

Officer (A), Pro-05 at 1 (Feb. 8, 1990).

II Thegovemment argues that PJStaI servlre JX)lIce

offIcers are akin to special police o(ficers ~because of
their limited authority to carry their se~ice issued
weapon," This argument is (aul()'. III Untied States ""
Prltcllett, the court noted that the District of ColUOlbia
Department of Corrections Issued (irearms to their
officers ollly while on duty at the District of Columbia
jail. 470 F.2d 455, 461 (D.C. Cir. 1972). In that case,
the court (ound that District o( Columbia corrections
officers fall within the exemption outlined in § 22-3205.
As Postal Sen'ice property, the Inspection Service's
regulation of the use of their own firearms, badges, and
ldentiflc:\tions by employees does not Impact upon
DiStrict of Columbia weapons la\vs.

U Gol'ernment's Motion to Confirm that the

De(elldallt i~ not Excepted (rom thc District o(
Columbia's Gun Licensllre Laws at 25 (F-5478-98).
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recommended by the Board, to demonstrate his
fitness for the practice of law. In the alternative,
if the court declines to require proof of
rehabilitation, then Bar Counsel asks us to
impose conditions of probation more exacting
and more Intru..Clive than those proposed by the
Board.

A. The stltnclLtrd of r~ietD.
In conformity \vlth the applicable rule oi court,

our review of the Board's findings and
recommend:ltlons is deferential: ...

D.C. App. R. XI, § 9 (g)(l). The quoted role
"endorses the Board's exercise of broad
discretion in handing out discipline that is
subjeCt only to a general review for abuse In that
discretion's exercise." In re Go.{fe, 641 A.2d 458,
464 n.7 (D.C. 1994) (per curiam) (quotiDgIf& re
Haupt, 422 A.2d 768, 771 (D.C. 1980) (per
curiam». The Board's recommended discipline
comes to the court with a strong presumption In
favor of its Imposition. Go.{{e, supra, 641 A.2d
at 463 (citing If& re HutchillSO11, 534 A.2d 919,
924 (D.C. 1987) (en banc». "Generally speaking,
If the Board's recommended sanction falls within
a \\ide range of acceptable outcomes, it win be
adopted and imposed." Goffe, supra, 641 A.2d
:1t 463-64. "'Ve must therefore, at the very least,
accord respectful consider:1tlon to the Board's
views." III re Mars/lcdl, 762 A.2d 530, 536 (D.C.
2000).
B. Kersey ,..itigCttiOll

..'. The KerSe)' issues have beel! vigorously
contested before the H~ring Committee and the
Board, and they have been ably briefed in this
court. Without reciting in detail all of the
relevant testimony, we are satisfied, upon careful
consideration of the record as a whole, that the
Board's analysis and recommendation are
re:1sonable and consistent witI} our precedents.
Under these clrcumst:1nces, we must defer to the
findings of the Board.

We begin our consideration of this Issue with
the first element of Lopes' burden under Kersey.
I t Is substantially undisputed that, at the relevant
times, Lopes was suffering from depression' a
disability that has been held to warrant Kersey
mitlglltion. See, e.g., In TC Peek, 56S A.2d 627,
631-32 (D.C. 1989). &ir Counsel and counsel
for the Board hllve ellergetically debllted whether
Lopes' depression was conlparable to the
depression suffered by the respondents in Peek
and in some of our other cllses. In our view,
however, there was clc:1r :1nd convincing
e\;dence to support the Bonrd's finding that

- Cont'd on pate 882
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To: Mr. Marshall Freeman Harris
From: Dr. Hoda Ele:::.~~~!~::?"

Two Pages

November 18, 2002

Enclosed please find pivotal talking points and a request during the meeting based on the
facts of the case.

It is essential I hear from you on Monday morning as discussed. I am at the Willard,
extension 1129, telephone (202) 628-9100.

1401 Pennsylvania Avenue, N. W., Washington, D.C. 2(XX)4-tOl0, USA Tel: (202) 628-9100 Fax:
Internet site: hnp:/lwww.interconti.com e-mail: washington@interconti.com
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