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II. Statement of issues presented for review 
 
 Where the Appellant is an armed peace officer in Virginia with 

statutory powers of arrest, he is exempt from District of Columbia weapons 

prohibitions by operation of the categorical exemptions provided in the 

District of Columbia Code.   

 Where the Appellant is a peace officer in Virginia exercising state 

actor arrest authority on behalf of the Commonwealth, he is exempt from 

District of Columbia weapons prohibitions by operation of the Law 

Enforcement Officers’ Safety Act (LEOSA).  18 U.S.C. § 926B. 

 The Superior Court’s application of District of Columbia weapons 

prohibitions against Appellant, a duly appointed peace officer who has met 

all training and regulatory requirements under Virginia law and permitted by 

such law to carry firearms in the course of his duties, is not a permissible 

regulation of firearms under the Second Amendment.   

 
 
III. Statement of the case 
 

On August 25, 2010, the Appellant was charged by information with 

Carrying a Pistol without a License Outside the Home following his arrest 

by Metropolitan Police Officers in the District of Columbia.  J.A. 1-3.  On 

September 14, 2010, the Appellant was indicted by a Grand Jury with 
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Carrying a Pistol without a License Outside the Home, Possession of 

Unregistered Firearm and Unlawful Possession of Ammunition.  J.A. 4-5.  

The Appellant pled not guilty.   

On January 3, 2011, the Appellant, by counsel, moved to dismiss all 

counts, asserting statutory exemptions to the charges afforded to him by 

virtue of his status as an armed peace officer in Virginia.  J.A. 6-24.1  The 

government filed an Opposition.  J.A. 32-37.  On March 7, 2011, the 

Superior Court denied the Appellant’s Motion to Dismiss, asserting that the 

Appellant was not entitled to these exemptions.  J.A. 48-62. 

On March 21, 2011, the Superior Court tried the Appellant on the 

indicted charges.  The Appellant stipulated to being in possession of a 

loaded pistol within the District of Columbia outside the home, reserving his 

rights to appeal the Superior Court’s denial of his asserted statutory 

exemptions.  The Superior Court found the Appellant guilty on all three 

counts and imposed a suspended sentence.  J.A. 65-66.  The Appellant made 

a timely notice of appeal.  J.A. 67.  

 

 

                                                 
1 The memoranda of law related to the Motion to Dismiss were included in 
the Joint Appendix at the request of the United States Attorney.   
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IV. Introduction 

As set forth by the United States Supreme Court in District of 

Columbia v. Heller, 554 U.S. 570 (2008) there is an individual right to keep 

and bear firearms in the District of Columbia, subject to some forms of 

regulation.  Such regulation may deny possession of firearms to unsuitable 

persons, but must afford non-disqualified citizens the ability to, inter alia, 

defend themselves in confrontation.  District of Columbia law has long 

afforded police officers exemptions from its weapons prohibitions, 

regardless of whether such officers’ authority was derived from District of 

Columbia, federal or another state’s law.  The Superior Court’s denial of 

these exemptions to the Appellant by an unduly narrow reading of the 

categories of officers afforded such exemptions renders the District of 

Columbia regulation of firearms unjustified and in deprivation of the 

Appellant’s inalienable rights under the Second Amendment.   

 

V. Statement of facts 

On August 13, 2008, the Appellant, James Roger Thorne, was 

appointed a Special Conservator of the Peace for a period of four years by 

the Circuit Court for the City of Alexandria as provided by Code of Virginia 

§ 19.2-13.  J.A. 25-27.  Officer Thorne’s Order of Appointment provides 
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that Thorne “shall have all the powers, functions, duties, responsibilities, and 

authority of any other conservator of the peace when [Thorne] is engaged in 

the performance of duties, as a special conservator of the peace…”  J.A. 26.  

Officer Thorne’s Order of Appointment further provides that Thorne’s 

powers as a Special Conservator of the Peace shall be exercised throughout 

the territorial limits of the City of Alexandria.  J.A. 26-27.  Officer Thorne’s 

Order of Appointment further provides that Thorne is authorized to carry a 

firearm in the performance of his duties as a Special Conservator of the 

Peace.  J.A. 27.   

On June 26, 2009, Officer Thorne was appointed as a Special 

Conservator of the Peace for four years by the Circuit Court of Fairfax 

County.  J.A. 28-30.  Officer Thorne’s Fairfax Order of Appointment 

provides that Thorne “shall have all the powers, functions, duties, 

responsibilities, and authority of any other conservator of the peace when 

[Thorne] is engaged in the performance of duties as a special conservator of 

the peace…”  J.A. 28-29.  Officer Thorne’s Fairfax Order of Appointment 

requires him to carry a court-issued identification card or a badge, which 

may display the title “police”, while in the performance of his duties.  J.A. 

29.  Officer Thorne’s Fairfax Order of Appointment further provides that his 

powers as a Special Conservator of the Peace may be exercised throughout 
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the territorial limits of Fairfax County.  Id.  Officer Thorne’s Fairfax Order 

of Appointment further provides that Thorne is authorized to carry a firearm 

in the performance of his duties as a Special Conservator of the Peace.   Id.   

Each and all of the terms of Officer Thorne’s respective Orders of 

Appointment have remained continuously in effect to the present day. For all 

times relevant to this case, Officer Thorne met all standards required by his 

employing agency for regular qualification with a firearm.   

Officer Thorne’s employer is a Criminal Justice Agency for the 

Commonwealth of Virginia under Code of Virginia § 9.1-101.     

Officer Thorne was arrested without a warrant on August 25, 2010 

and charged with Carrying a Pistol Without a License, outside home or 

business, in violation of D.C. Code § 22-4504(a), Possession of an 

Unregistered Firearm, in violation of D.C. Code § 7-2502.01(a), and 

Unlawful Possession of Ammunition, in violation of D.C. Code § 7-

2506.01(3).  The Government’s evidence shows that Officer Thorne was in 

possession of, and produced on demand, his government-issued 

photographic police identification at the time of his arrest.  J.A. 31.2  The 

                                                 
2 The police report narrative demonstrates no nefarious activity whatsoever 
leading up to Thorne’s arrest.  Thorne was offering information to 
responding Metropolitan Police officers about a gunshot he had just heard 
when he identified himself as a police officer.  J.A. 2. 
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Government alleges the firearm carried by Officer Thorne was a Glock.  J.A. 

2.  Glock firearms are manufactured in Smyrna, Georgia and shipped and/or 

transported in interstate and/or foreign commerce.   

There is no allegation that Officer Thorne was under the influence of 

alcohol or another intoxicating or hallucinatory drug or substance at the time 

of his arrest.  Officer Thorne was not under the influence of alcohol or 

another intoxicating or hallucinatory drug or substance at the time of his 

arrest.   

There is no allegation that Officer Thorne was prohibited by Federal 

law from receiving a firearm at any time relevant to this case.  Officer 

Thorne was not prohibited by Federal law from receiving a firearm at any 

time relevant to this case.   

There is no allegation that Officer Thorne was on private or 

government property that restricted the possession of firearms at the time of 

his arrest.  Officer Thorne was not on private or government property that 

restricted the possession of firearms at the time of his arrest.    

There is no allegation that Officer Thorne was the subject of any 

disciplinary action by his employer agency at the time of his arrest.  Officer 

Thorne was not the subject of any disciplinary action by his employer 

agency at the time of his arrest.    
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There is no allegation that Officer Thorne possessed any machine gun 

(as defined by 26 U.S.C. § 5845) at the time of his arrest.  Officer Thorne 

did not possess any machine gun at the time of his arrest.  There is no 

allegation that Officer Thorne possessed any firearm silencer or destructive 

device (as defined by 18 U.S.C. § 921) at the time of his arrest. Officer 

Thorne did not possess any firearm silencer or destructive device at the time 

of his arrest.  

Officer Thorne has no other criminal record of any kind.   

 
 
VI. Argument 
 
 Both District of Columbia and federal law provide broad exemptions 

for law enforcement officers from the weapons prohibitions of the District of 

Columbia Code.  The powers granted to Officer Thorne by the Virginia 

Circuit Courts bring him into both the statutory and common law definitions 

of a law enforcement officer for the purposes of these exemptions.  Where 

Officer Thorne has demonstrated his statutory arrest authority upon public 

space and his authority to carry firearms in the performance of official 

duties, he has met his burden of demonstrating his exemption from the laws 

under which he was charged.   
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1. Standard of Review  
 

Given the lack of contested facts in this case, Officer Thorne’s 

claimed exemptions to D.C. Code §§ 7-2502.01 and 22-4504 are purely a 

question of statutory construction and application requiring de novo review.  

District of Columbia v. Fitzgerald, 953 A.2d 288, 299 (D.C. 2007) (citing 

District of Columbia v. Morrissey, 668 A.2d 792, 796 (D.C. 1995)).  Officer 

Thorne’s constitutional challenges to these statutes as applied to him also 

warrant de novo review.  Gamble v. United States, 2011 D.C. App. LEXIS 

615 at 7, n.6 (D.C. Oct. 27, 2011) (citing In re Warner, 905 A.2d 233, 237 

(D.C. 2006); Farina v. United States, 622 A.2d 50, 55 n.7 (D.C. 1993); 

United States v. Rene E., 583 F.3d 8, 11-16 (1st Cir. 2009); State v. Knight, 

218 P.3d 1177, 1187-90 (Kan. Ct. App. 2009)). 

 
 

2. Officer Thorne is a law enforcement agent of the Commonwealth 
of Virginia and therefore exempt from D.C. Code §§ 7-2502.01 
and 22-4504.   

 
D.C. Code § 7-2502.01 and § 22-4505 provide blanket exceptions for 

law enforcement officers under any circumstances. 

(b) Subsection (a) of this section shall not apply to: 

(1) Any law enforcement officer or agent of the District or the United 
States, or any law enforcement officer or agent of the government of 
any state or subdivision thereof… 
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D.C. CODE § 7-2502.01. 

The provisions of § 22-4504 shall not apply to marshals, sheriffs, 
prison or jail wardens, or their deputies, policemen or other duly 
appointed law enforcement officers… 
 

D.C. CODE § 22-4505(a).   

Officer Thorne is a law enforcement agent of the Commonwealth of 

Virginia.  He has been appointed by both the Circuit Court of the City of 

Alexandria and the Circuit Court of Fairfax County as a Special Conservator 

of the Peace.  J.A. 25-30.  These orders of appointment provide that Thorne 

“shall have all the powers, functions, duties, responsibilities and authority of 

any other conservator of the peace”.  J.A. 26, 28.   

A Conservator of the Peace is an official authorized to preserve and 

maintain the public peace. BLACK’S LAW DICTIONARY 306 (6th ed. 1990).  

Under Virginia law, Conservators of the Peace include state judges, state 

prosecutors, magistrates and 

any special agent or law-enforcement officer of the United States 
Department of Justice, National Marine Fisheries Service of the 
United States Department of Commerce, Department of Treasury, 
Department of Agriculture, Department of Defense, Department of 
State, Office of the Inspector General of the Department of 
Transportation, Department of Homeland Security, and Department of 
Interior; any inspector, law-enforcement official or police personnel 
of the United States Postal Inspection Service; any United States 
marshal or deputy United States marshal whose duties involve the 
enforcement of the criminal laws of the United States; any officer of 
the Virginia Marine Police; any criminal investigator of the 
Department of Professional and Occupational Regulation, who meets 
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the minimum law-enforcement training requirements established by 
the Department of Criminal Justice Services for in-service training; 
any criminal investigator of the United States Department of Labor; 
any special agent of the United States Naval Criminal Investigative 
Service, any special agent of the National Aeronautics and Space 
Administration, and any sworn municipal park ranger, who has 
completed all requirements under § 15.2-1706… 

 
CODE OF VIRGINIA § 19.2-12. 

 
Contrary to the unfounded conclusions of the Metropolitan Police 

officers who arrested Thorne, the Virginia Court of Appeals has plainly 

stated that Conservators of the Peace are not private security guards.   See 

Frias v. Commonwealth, 34 Va. App. 193, 200 (2000) (“Furthermore, 

appellant contends that a common law definition of ‘conservator of the 

peace’ exists which encompasses ‘registered armed security officers.’ 

Appellant cites no authority for this assertion. We find none.”)  The law 

enforcement power of a Virginia Conservator to arrest without a warrant is 

expressly set forth by Virginia law. 

Every conservator of the peace shall have authority to arrest without a 
warrant in such instances as are set out in §§ 19.2-19 and 19.2-81. 
Upon making an arrest without a warrant, the conservator of the peace 
shall proceed in accordance with the provisions of § 19.2-22 or § 
19.2-82 as the case may be. 
 

CODE OF VIRGINIA § 19.2-18.  Section 19.2-81 is the operative code section 

which grants warrantless arrest authority to members of the Virginia State 

Police, a Virginia Sheriff or the members of “any duly constituted police 
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force” of any county, city or town of the Commonwealth.3  A Special 

Conservator of the Peace has the authority to issue a court summons on 

behalf of the Commonwealth for such criminal offenses so provided.  Id. § 

19.2-74.   

 As do many others, the Metropolitan Police Department and the 

United States Attorney’s Office misunderstand the authority of a 

Conservator of the Peace.  See, e.g., Terrell v. Petrie, 763 F.Supp. 1342, 

1347 (E.D.Va. 1991) (claiming, without any authority in support and 

contrary to the express terms of the Code of Virginia cited supra, that 

“conservators of the peace have limited powers”).  To the contrary, the 

Conservator of the Peace is the most ancient and established office of law 

enforcement from which all other forms are derived.   

The king is mentioned as the first. Then come the chancellor, the 
treasurer, the high steward, the master of the rolls, the chief justice ant 
the justices of the King’s-bench, all the judges in their several courts, 
sheriffs, coroners, constables; and some are said to be conservators by 
tenure, some by prescription, and others by commission. 
 

Entick v. Carrington, 19 Howell’s STATE TRIALS, 1029, 1061 (1765). 

                                                 
3 This is the fundamental authority of any law enforcement officer, the 
statutory authority to make a warrantless arrest beyond common law 
limitations.  See Atwater v. City of Lago Vista, 532 U.S. 318, 343-345 
(2001).  Compare the analogous D.C. CODE § 23-581. 
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The Commonwealth of Virginia’s adaptation of the ancient common 

law office of Conservator of the Peace was described by the Virginia 

Supreme Court in 1923: 

The office of conservators of the peace is a very ancient one, and their 
common law authority to make police inspection, without a search 
warrant, extends throughout the territory for which they are elected or 
appointed, as the case may be, in private as well as in public places, 
and upon private as well as public property, unless inhibited from 
entry for such purpose without a search warrant by some rule of the 
common law, or by the Constitution, or by statute. It was provided in 
EDW. III, ch. 15, that “in every shire of the realm good men and 
lawful, which are no maintainers of evil nor barretors [sic] in the 
county, shall be assigned to keep the peace;” of which it was said that 
this “was as much as to say that in every shire the King himself should 
place special eyes and watches over the people, that should be both 
willing and wise to foresee, and should be also enabled with meet 
authority to repress all intention of uproar and force even in the first 
seed thereof and before that it should grow up to any offer of danger.” 
This was but declaratory of the common law authority of conservators 
of the peace. That authority could not have been at all efficiently 
exercised if a search warrant had had to be first obtained before any 
entry could have been lawfully made upon any land in private tenure. 
And while the duties and powers of police officers are, in modern 
times, largely defined and regulated by statute, it is elementary that 
the common law may be relied on to supply many incidents (of their 
powers), “and others are based on what may be necessarily implied 
from the powers expressly conferred.” 

 

McClannan v. Chaplain, 136 Va. 1, 12-13 (1923) (internal citations and 

notations omitted).  See also Muscoe v. Commonwealth, 86 Va. 443, 447 

(1890) (“By the general laws of the state, which upon this subject, are, for 

the most part, the common law, a constable may, virtute officii, without 

warrant, arrest for felony, or upon reasonable suspicion of felony, and for 
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misdemeanors committed in his presence, and take the offender before a 

magistrate to be dealt with according to law.”) 

While Sheriffs and Constables are repeatedly referenced in the 

common law as law enforcement officers, the terms “police” or “police 

officer” are relatively recent in origin. 

While the old writers do not, in express terms, speak of police officers 
as among those who have the right as conservators of the peace to 
make arrests without warrant, they do refer to a class of officers, 
conservators of the peace, as having that right. It is said in 1 East’s 
PLEAS OF THE CROWN, 314, “With regard to such ministers of justice 
who in right of their offices are conservators of the peace, and in that 
right alone interpose in the case of riots and affrays, it is necessary, in 
order to make the offence of killing them amount to murder, that the 
parties concerned should have some notice of the intent with which 
they interpose. If the officer be within his proper district and known, 
or but generally acknowledged to bear the office he assumes; or if in 
order to keep the person he produces his staff of office or any other 
known ensign of authority,” etc. This is a declaration of the rights of 
conservators of the peace, and we take it that when new officers of 
that class are created they come within the reason of the principle, and 
should have the same protection as those formerly existing. 

 
State v. Bowen, 17 S.C. 58, 61-62 (1882) (emphasis in original). 
 

As conservator of the peace in his county or bailiwick, he is the 
representative of the king, or sovereign power of the State for that 
purpose. He has the care of the county, and, though forbidden by 
magna charta to act as a justice of the peace in trial of criminal cases, 
he exercises all the authority of that office where the public peace was 
concerned. He may upon view, without writ or process, commit to 
prison all persons who break the peace or attempt to break it; he may 
award process of the peace, and bind any one in recognizance to keep 
it. He is bound, ex officio, to pursue and take all traitors, murderers, 
felons, and other misdoers, and commit them to jail for safe custody 
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South v. Md., 59 U.S. (18 How.) 396, 401 (1856) (citing 1 Blackstone’s 

COMMENTARIES 343; 2 Hawk, P.C.C. 8, § 4).   

…where an individual… acts as a conservator of the peace, he… 
represents the sovereign power of the State for that purpose, and is 
entitled to all the immunities of such sovereign; and that the right to 
hold the State, or its duly delegated agents, responsible for a failure to 
conserve the peace, rests only upon express statute, and does not exist 
otherwise. 

 
State use of Cocking v. Wade, 87 Md. 529 (1898) (citing State v. Mayor and 

City Council of N. O., 109 U.S. 285 (1883); M. & C. C. of Balto. v. 

Poultney, 25 Md. 107 (1866); M. & C. C. of Hagerstown v. Dechert, 32 Md. 

369 (1870); M. & C. C. of Hagerstown v. Sehner, 37 Md. 180 (1872)).   

Virginia Special Conservators of the Peace are appointed “upon the 

showing of a necessity for the security of property or the peace”.  CODE OF 

VIRGINIA § 19.2-13 (emphasis added).   

Sheriffs are, ex officio, conservators of the peace within their 
respective counties, and it is their duty, as well as that of all 
constables, coroners, marshals and other peace officers, to prevent 
every breach of the peace, and to suppress every unlawful assembly, 
affray or riot which may happen in their presence. 

 
City of Chicago v. Morales, 527 U.S. 41, 108 (1999) THOMAS, J., dissenting 

(quoting J. Crocker, DUTIES OF SHERIFFS, CORONERS AND CONSTABLES § 

48, 33 (2d ed. rev. 1871)).   

Police officers are not, and have never been, simply enforcers of the 
criminal law.  They wear other hats -- importantly, they have long 
been vested with the responsibility for preserving the public peace. 
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See, e.g., O. Allen, DUTIES AND LIABILITIES OF SHERIFFS 59 (1845) 
(“As the principal conservator of the peace in his county, and as the 
calm but irresistible minister of the law, the duty of the Sheriff is no 
less important than his authority is great”); E. Freund, POLICE POWER 
§ 86, p. 87 (1904) (“The criminal law deals with offenses after they 
have been committed, the police power aims to prevent them. The 
activity of the police for the prevention of crime is partly such as 
needs no special legal authority”). Nor is the idea that the police are 
also peace officers simply a quaint anachronism. In most American 
jurisdictions, police officers continue to be obligated, by law, to 
maintain the public peace. 

 
Id., 527 U.S. at 106-107 (citing ARK. CODE ANN. § 12-8-106(b) (Supp. 

1997) (“The Department of Arkansas State Police shall be conservators of 

the peace”); DEL. CODE ANN. Tit. IX, § 1902 (1989) (“All police appointed 

under this section shall see that the peace and good order of the State . . . be 

duly kept”); ILL. COMP. STAT. ANN. ch. 65, § 5 11-1-2(a) (Supp. 1998) 

(“Police officers in municipalities shall be conservators of the peace”); LA. 

REV. STAT. ANN. § 40:1379 (“(West) Police employees . . . shall . . . keep the 

peace and good order”); MO. REV. STAT. § 85.561 (1998) (“Members of the 

police department shall be conservators of the peace, and shall be active and 

vigilant in the preservation of good order within the city”); N. H. REV. STAT. 

ANN. § 105:3 (1990) (“All police officers are, by virtue of their appointment, 

constables and conservators of the peace”); ORE. REV. STAT. § 181.110 

(1997) (“Police to preserve the peace, to enforce the law and to prevent and 

detect crime”); 351 PA. CODE Art. V, ch. 2, § 5.5-200 (“The Police 
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Department . . . shall preserve the public peace, prevent and detect crime, 

police the streets and highways and enforce traffic statutes, ordinances and 

regulations relating thereto”); TEXAS CODE CRIM. PROC. ANN., Art. § 2.13 

(Vernon 1977) (“It is the duty of every peace officer to preserve the peace 

within his jurisdiction”); VT. STAT. ANN., Tit. 24, § 299 (1992) (“A sheriff 

shall preserve the peace, and suppress, with force and strong hand, if 

necessary, unlawful disorder”); CODE OF VIRGINIA § 15.2-1704(A) (Supp. 

1998) (“The police force . . . is responsible for the prevention and detection 

of crime, the apprehension of criminals, the safeguard of life and property, 

the preservation of peace and the enforcement of state and local laws, 

regulations, and ordinances”)). 

 Officer Thorne’s police powers in Virginia are derived from the same 

code section as a State Trooper or a Deputy Sheriff, Code of Virginia § 19.2-

81 (applicable to Conservators of the Peace by operation of Code of Virginia 

§ 19.2-18), and extend throughout the jurisdiction of the City of Alexandria 

and Fairfax County.4  J.A. 25-30.  As a court appointed agent of the State 

with statutory powers of arrest extending throughout his jurisdiction, Thorne 

                                                 
4 By virtue of these two appointments, Thorne’s law enforcement 
jurisdiction encompasses an area more than six times the size and nearly 
double the population of that of the District of Columbia’s Metropolitan 
Police Department.   
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clearly meets the definition of a “duty appointed law enforcement officer” 

for the purposes of District of Columbia law.5   

 

3. Officer Thorne is exempt from District of Columbia firearms laws 
by operation of LEOSA.    

 
Notwithstanding any other provision of the law of any State or any 
political subdivision thereof, an individual who is a qualified law 
enforcement officer and who is carrying the identification required by 
subsection (d) may carry a concealed firearm that has been shipped or 
transported in interstate or foreign commerce… 

 
18 U.S.C. § 926B(a).  
 

For Thorne to be afforded protection under 18 U.S.C. § 926B, also 

known as the Law Enforcement Officers’ Safety Act (LEOSA),  he need 

only satisfy each of the following provisions: (1) be an “employee of a 

governmental agency” who has a photographic identification issued by that 

agency; and (2) have “statutory powers of arrest” and authorization by law 

to prevent, detect, investigate, or prosecute violations of law or supervise 

those who do so; and (3) agency authorization to carry a firearm on-duty and 

meet the standards, if any, of his agency “to regularly qualify in the use of a 

firearm.” 18 U.S.C. § 926B.  Notwithstanding any of the above, LEOSA will 

                                                 
5 If the Court finds that Thorne is exempt under D.C. Code § 7-2502.01(b), 
he is therefore also exempt from D.C. Code § 7-2506.01(3) and may 
lawfully possess the ammunition for his pistol.  Timus v. United States, 406 
A.2d 1269, 1275 (D.C. 1979). 
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not apply if at the time of arrest the person (4) was the subject of any 

disciplinary action by his agency; (5) was under the influence of any 

substance; or (6) was prohibited by federal law from possessing a weapon.  

Id.6   

To the extent this Court must ascertain Congressional intent in this 

instance, LEOSA is merely one of many amendments to the Gun Control 

Act, and the United States Supreme Court has held that federal gun laws are 

to be given their broadest permissible application.  Scarborough v. United 

States, 431 U.S. 563, 575 (1977).   That prescription now includes LEOSA.   

The U.S. House of Representatives Report 108-560 stated that it was 

Congress’ intent to (1) establish parity between state and local law 

enforcement officers and their federal counterparts who can carry 

nationwide, (2) provide an additional unpaid homeland security force 

composed of off-duty and retired law enforcement officers, and (3) enable 

such officers to defend themselves and their families against criminals.  H.R. 

                                                 
6 The government made no argument whatsoever before the trial court 
refuting Thorne’s claimed exemption under LEOSA.  J.A. 58, n.4.  This 
Court should deem any new rationale from the government for such 
opposition waived on appeal.  See United States Dep’t of State v. Ray, 502 
U.S. 164, 171-172 (1991) (citing Ray v. United States Dep’t of Justice, 725 
F. Supp. 502, 505 (S.D. Fla. 1989)); Vaughn v. Rosen, 523 F.2d 1136, 1143 
(D.C. Cir. 1975) (appeals court would not consider rationale for applying 
exemption not raised in district court). 
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REP. No. 560, 108th Cong., 2nd Sess. 2004 at 3-4.  With that legislative intent 

in mind, LEOSA was drafted to apply broadly to protect all law enforcement 

officers and retired law enforcement officers regardless of title so long as 

they meet all of the law’s criteria.  See id. at 54, 55 (bill applies to “many 

peace officers that you would not think of as peace officers,” for example, 

park police, transit police, corrections officers, “not just police and sheriff, 

anybody with arresting powers, game and fisheries, probation and parole 

officers, and everybody else”). 

By virtue of the employment of Special Conservators of the Peace, 

themselves law enforcement agents of the Commonwealth, the company 

employing them itself becomes a state “Criminal Justice Agency” by 

operation of Virginia law.  

“Criminal justice agency” means (i) a court or any other governmental 
agency or subunit thereof which as its principal function performs the 
administration of criminal justice and any other agency or subunit 
thereof which performs criminal justice activities, but only to the 
extent that it does so; (ii) for the purposes of Chapter 23 (§ 19.2-387 
et seq.) of Title 19.2, any private corporation or agency which, within 
the context of its criminal justice activities employs officers appointed 
under § 15.2-1737, or special conservators of the peace or special 
policemen appointed under Chapter 2 (§ 19.2-12 et seq.) of Title 19.2, 
provided that (a) such private corporation or agency requires its 
officers, special conservators or special policemen to meet 
compulsory training standards established by the Criminal Justice 
Services Board and submits reports of compliance with the training 
standards and (b) the private corporation or agency complies with the 
provisions of Article 3 (§ 9.1-126 et seq.) of this chapter, but only to 
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the extent that the private corporation or agency so designated as a 
criminal justice agency performs criminal justice activities;  

 
CODE OF VIRGINIA § 9.1-101 (emphasis added).  
 

For more than seventy years, the Virginia Supreme Court has 

consistently held that a peace officer in the employment of a private 

company remains an agent of the Commonwealth when in the performance 

of pubic duties.   

For many years, private employers have employed special officers 
pursuant to special officer statutes, see CODE [OF VIRGINIA] § 56-353; 
Norfolk & W. Ry. Co. v. Haun, 167 Va. 157, 160-62 (1936), or, as in 
this case, cooperative agreements between police departments and 
private employers, pursuant to Code § 15.2-1712.  Not surprisingly 
then, this Court has considered a number of cases involving the 
liability of a private company for the tortious acts of an off-duty 
police officer occurring while the officer was in the employ of the 
private company.  As the City contends, this Court has acknowledged 
that a person who is a police officer is not precluded from also acting 
in the capacity of an agent or employee of a private employer.  
Clinchfield Coal Corp. v. Redd, 123 Va. 420, 431 (1918). However, 
this Court has consistently held that, when considering tort liability, it 
is a factual question whether the officer was acting as an employee of 
the private employer or as a public officer enforcing a public duty 
when the wrongful conduct occurred.  Id. at 431, 435; accord 
Glenmar Cinestate, Inc. v. Farrell, 223 Va. 728, 735 (1982); Norfolk 
Union Bus Terminal, Inc. v. Sheldon, 188 Va. 288, 294-95 (1948); 
Haun, 167 Va. at 160-61, 165, 167.  We most recently reaffirmed this 
principle in Godbolt v. Brawley, 250 Va. 467, 472-73 (1995). 

 
City of Alexandria v. J-W Enters., Inc., 279 Va. 711, 717 (2010) (parallel 

citations omitted).   

“[T]he test is: in what capacity was the officer acting at the time he 
committed the acts for which the complaint is made?  If he is engaged 
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in the performance of a public duty such as the enforcement of the 
general laws, his employer incurs no vicarious liability for his acts, 
even though the employer directed him to perform the duty.  On the 
other hand, if he was engaged in the protection of the employer’s 
property, ejecting trespassers or enforcing rules and regulations 
promulgated by the employer, it becomes a jury question as to 
whether he was acting as a public officer or as an agent, servant, or 
employee.” 

 
J-W Enters. at 718 (quoting Godbolt, 250 Va. at 472-73).7   
 

The Fourth Circuit applied this Virginia Supreme Court caselaw to a 

42 U.S.C. § 1983 tort claim specifically against a private employer of a 

Special Conservator of the Peace appointed under Code of Virginia § 19.2-

13.   

Because Austin presented no evidence that Gatewood acted other than 
in her capacity as a public officer in effecting Austin’s July 14, 1994 
arrest and assisting with the prosecution, Paramount cannot be held 
vicariously liable with respect to Austin’s claims for false arrest (July 
14, 1994) and malicious prosecution. See Glenmar, 292 S.E.2d at 369 
(“If [the officer was] engaged in the performance of a public duty 
such as the enforcement of the general laws, his employer incurs no 
vicarious liability for his acts. . . .”). We conclude, therefore, that 
Paramount was entitled to judgment as a matter of law on both claims. 

 
Austin v. Paramount Parks, Inc., 195 F.3d 715, 731-732 (4th Cir. 1999). 

 
Regardless of the employer, a Conservator of the Peace remains a 

representative of the sovereign state in the performance of his law 

enforcement functions.   
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The police officers of a city are not regarded as servants or agents of 
the municipality. They are conservators of the peace, and exercise 
many of the functions of sovereignty; they are appointed and paid by 
the municipality as a convenient mode of exercising the functions of 
government; they assist the city in the performance of its 
governmental duties, and not in the discharge of its proprietary 
obligations. 
 

Hall v. Shreveport, 157 La. 589, 594 (1925).   

 In one of the few criminal cases decided upon an interpretation of 

LEOSA, New York v. Rodriguez, 2917/06 (N.Y. Sup. Ct. 2006), the New 

York Supreme Court examined the applicability of LEOSA to a 

Pennsylvania constable.  The constable was found to not be “personnel of 

the judicial system… considered ‘independent contractors’ with respect to 

the Court system” but still entitled to protection under LEOSA.   Rodriguez 

at 7.   

As noted by the Pennsylvania Supreme Court, “a constable is a known 
officer charged with conservation of the peace, and whose business it 
is to arrest those who have violated it…It is the constable’s job to 
enforce the law and carry it out, just the same as the job of district 
attorney’s [sic], sheriffs and police generally” (see [In re Act 147 of 
1990, 598 A.2d 985, 990 (Pa. 1991)] (citations omitted)). 

 
Id. at 7-8.   

Constables and deputy constables do not have uniforms and they are 
not provided with municipal vehicles but rather use their own private 
cars (see [Commonwealth v. Roose, 690 A.2d 268, 269 (Pa. Super. Ct. 

                                                                                                                                                 
7 The Superior Court completely ignored this controlling caselaw when it 
asserted that “[t]o the extent Mr. Thorne carries out governmental functions, 
he does so as the employee of a private company.”  J.A. 60.  
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1997)]).  They are not paid a salary by any municipal subdivision as 
police and sheriffs are, but are more like independent contractors 
whose pay is on a per job basis (see 13 P.S. §§ 63-75; [Roose, 690 
A.2d at 269]).  They are not considered State employees in order to 
receive legal representation when sued in connection with their duties 
(see [Roose, 690 A.2d at 269]).  No one supervises constables in the 
way a police chief supervises police officers or a sheriff supervises 
deputies.  No municipality is responsible for their actions in the way a 
city, borough or township is responsible for its sheriff’s office.  In 
fact, the Pennsylvania Supreme Court has found unconstitutional 
legislation which attempted to place constables under the supervisory 
authority of the courts (see In re Act 147 of 1990, [598 A.2d 985]).  
 
Despite being termed an “independent contractor” by the Courts, it 
appears that, with respect to the work done by a constable for a court, 
the constable is performing “judicial duties” and is in fact “employed” 
by the court, district justice or judge which engaged his services… 
Thus, there appears merit to defendant’s argument that he is a 
government employee within the meaning of the term as it is used in 
18 U.S.C. § 926B. 

 
Id. at 12-13. 
  

Thus, the fact that the Pennsylvania courts have full power to remove 
Pennsylvania State Constables from their positions and the fact that 
they are elected officials, conflicts with the People’s theory that 
Pennsylvania State Constables are not government employees.   

 
Id. at 13.  See also Seattle Opera v. NLRB, 292 F.3d 757, 762 (D.C. Cir. 

2002) (quoting BLACK’S LAW DICTIONARY 525 (6th ed.) (an employee is a 

“person in the service of another under any contract of hire, express or 

implied, oral or written, where the employer has the power or right to control 

and direct the employee in the material details of how the work is to be 

performed”)).  
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 Compare Officer Thorne’s status where he is appointed to office by 

the Circuit Court, he takes police action solely on behalf of the State and he 

is subject to revocation by the Courts.  CODE OF VIRGINIA § 19.2-13.  If a 

Pennsylvania Constable as an independent contractor is entitled to protection 

under LEOSA, then a Virginia Special Conservator of the Peace, employed 

by a Virginia Criminal Justice Agency, is also so entitled.   

A primary purpose of LEOSA was to relieve peace officers from 

strained construction of firearms statutes by prosecutors and the courts.  See, 

e.g., United States v. Savoy, D.C. Super. Ct. Crim. No. F-5748-98 (2001) 

THE DAILY WASHINGTON LAW REPORTER, Vol. 129, Num. 89, 877 (member 

of United States Postal Police not a “police officer” for purpose of (old) D.C. 

Code § 22-3205); Middleton v. United States, 305 A.2d 259, 261-262 (D.C. 

1973) (uniformed officer of United States Federal Protective Service not 

covered by exemption); Kopko v. Miller, 892 A.2d 766 (Pa. 2006) (Sheriff 

not law enforcement officer under Pennsylvania law).   

Given the broad powers of arrest given to Special Conservators of the 

Peace within the Code of Virginia, it is self-evident that they, and their 

employers, act as agents of the Commonwealth in performing inherently 

governmental functions.  This is no different than such corporations as the 

Washington Metropolitan Airports Authority, the Washington Metropolitan 
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Area Transit Authority, and Amtrak, all operating non-governmental police 

forces with inherent governmental agency authority.   See, e.g., 18 U.S.C. § 

926B(f).8   Indeed, this very courthouse is presently guarded by employees 

of a private security company under contract with the United States 

Marshals Service Office of Court Security, who like Officer Thorne, are 

clothed with governmental law enforcement agency authority.  Privately 

employed United States Marshals are a particularly poignant demonstration 

of “the exercise by a private entity of powers traditionally exclusively 

reserved to the [government].”  Jackson v. Metropolitan Edison Co., 419 

U.S. 345, 352 (1974).   

The performance of an exclusively governmental function by Thorne 

and his employer could only occur with the Commonwealth’s authorization 

to act in its place – the very definition of agency.  Thus, Thorne is an agent 

of the state government and his employer is properly an agency of the state 

                                                 
8 This 2010 amendment to LEOSA adding Amtrak, the Federal Reserve and 
federal executive office police officers to its definition of “qualified law 
enforcement officer[s]”, does in no way undermine Officer Thorne’s present 
claim of exemption.  See Bruesewitz v. Wyeth LLC, 131 S. Ct. 1068, 1081-
1082 (2011) (“Post-enactment legislative history… is not a legitimate tool of 
statutory interpretation” (citations omitted)).  LEOSA was indeed vigorously 
debated prior to enactment, largely on Tenth Amendment grounds, with 
numerous amendments offered in committee.  See H.R. REP. No. 560, supra.   
This counsel is unable to find any debate regarding the definition of a 
“governmental agency” within the record or further elucidation regarding its 
intended meaning.   
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government, as expressly recognized by Code of Virginia § 9.1-101.  As a 

law enforcement agent for the Commonwealth of Virginia, Officer Thorne 

meets the requirements for exemption under LEOSA.  

  

4. District of Columbia weapons prohibitions as applied to Officer 
Thorne are in violation of the Second Amendment  

 
This Court has recently re-asserted that Heller, supra, “did not 

‘invalidate any of the District’s individual gun control laws[.]’ Smith v. 

United States, 20 A.3d 759, 764 (D.C. 2011) (emphasis in Smith).”  Gamble 

at 14.  This Court has further rejected post-Heller facial challenges to such 

laws.  Paige v. United States, 25 A.3d 74, 95 (D.C. 2011) (quoting Lowery v. 

United States, 3 A.3d 1169, 1176 (D.C. 2010) and citing Pleasant-Bey v. 

United States, 988 A.2d 496, 504 n.6 (D.C. 2010)).  Officer Thorne herein 

instead challenges these laws as applied to him.  Given his status as an 

armed peace officer in Virginia, a prohibition of carrying firearms necessary 

for the performance of his duties is a regulation infringing upon his Second 

Amendment right without furthering a compelling governmental interest. 

 By undermining his otherwise readily evident exemptions, the 

Superior Court has now necessarily undermined the primary legislative 

purposes of such exemptions as embodied in LEOSA.   
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[LEOSA] was “designed to protect officers and their families from 
vindictive criminals, and to allow thousands of equipped, trained and 
certified law enforcement officers, whether on-duty, off-duty or 
retired, to carry concealed firearms in situations where they can 
respond immediately to a crime across state and other jurisdictional 
lines.”  

 
In re Casaleggio, 18 A.3d 1082, 1085 (N.J. Super. Ct. App. Div. 2011) 

(quoting S. REP. No. 108-29, at 4 (2003) and citing H.R. REP. No. 108-560, 

at 4 (noting that LEOSA “would allow current and retired police officers to 

carry a concealed weapon in any of the 50 States”)). 

 LEOSA speaks to pretexts for firearms regulation which are simply 

inapplicable to law enforcement officers.  First, and most obviously, by 

virtue of their official position, they are presumptively not “disqualified” 

from possessing firearms.   

In Heller, the Supreme Court held the Second Amendment protects 
“an individual right to keep and bear arms,” 554 U.S. at 595, but not a 
right “to keep and carry any weapon whatsoever in any manner 
whatsoever and for whatever purpose,” id. at 626. More specifically, 
the Court held unconstitutional the District’s “ban on handgun 
possession in the home” as well as its “prohibition against rendering 
any lawful firearm in the home operable for the purpose of immediate 
self-defense,” id. at 635, noting “the inherent right of self-defense [is] 
central to the Second Amendment right,” id. at 628. Therefore, unless 
the plaintiff was “disqualified from the exercise of Second 
Amendment rights” for some reason, such as a felony conviction, the 
District had to permit him to register his handgun. Id. at 635. 

 
Heller v. District of Columbia, 2011 U.S. App. LEXIS 20130 at 3 (D.C. Cir. 

Oct. 4, 2011) (herein, Heller (2011)). 
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In Heller the Supreme Court explained the Second Amendment 
“codified a pre-existing” individual right to keep and bear arms, 554 
U.S. at 592, which was important to Americans not only to maintain 
the militia, but also for self-defense and hunting, id. at 599. Although 
“self-defense had little to do with the right’s codification[,] it was the 
central component of the right itself.” Id. 
 
Still, the Court made clear “the right secured by the Second 
Amendment is not unlimited,” id. at 626, and it gave some examples 
to illustrate the boundaries of that right. For instance, the Court noted 
“the Second Amendment does not protect those weapons not typically 
possessed by law-abiding citizens for lawful purposes, such as short-
barreled shotguns.” Id. at 625 (citing United States v. Miller, 307 U.S. 
174 (1939)). This limitation upon the right to keep and bear arms was 
“supported by the historical tradition of prohibiting the carrying of 
dangerous and unusual weapons.” Id. at 627 (internal quotation marks 
omitted). 

 
Heller (2011) at 15 (emphasis sic, parallel citations omitted).   
 

…nothing in our opinion should be taken to cast doubt on 
longstanding prohibitions on the possession of firearms by felons and 
the mentally ill, or laws forbidding the carrying of firearms in 
sensitive places such as schools and government buildings, or laws 
imposing conditions and qualifications on the commercial sale of 
arms. 

 
Id. at 16 (quoting Heller, 554 U.S. at 626-627). 
 
 The Heller (2011) Court employed “as have other circuits, a two-step 

approach to determining the constitutionality of the District’s gun laws.”  Id. 

at 16 (citing Ezell v. City of Chicago, 651 F.3d 684, 692-693 (7th Cir. 2011); 

United States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010); United States v. 

Reese, 627 F.3d 792, 800-01 (10th Cir. 2010); United States v. Marzzarella, 

614 F.3d 85, 89 (3d Cir. 2010)).   



29 
 

The first step determines if the regulations “impinge upon the Second 

Amendment right”.  Heller (2011) at 19.  The Heller (2011) Court 

determined that the District of Columbia registration requirements do in fact 

infringe upon “the ‘core lawful purpose’ protected by the Second 

Amendment”.  Id. at 26 (quoting Heller, 554 U.S. at 630).  For residents 

seeking registration of handguns for protection in their homes, there then is 

an analysis, employing intermediate scrutiny, as the registration 

requirements only cause an incidental burden on this kind of possession of 

firearms.   

The instant case departs from Heller (2011) at this point.  The District 

of Columbia registration requirements for Officer Thorne do “severely limit 

the possession of firearms”.  Id. at 32 (quoting Marzzarella, 614 F.3d at 97).  

While the “District of Columbia’s [prior] handgun ban is an example of a 

law at the far end of the spectrum of infringement on protected Second 

Amendment rights”, Marzzarella, 614 F.3d at 97 (citing Heller, 554 U.S. at 

629 (“Few laws in the history of our Nation have come close to the severe 

restriction of the District’s handgun ban[]”)), absent his claimed exemptions, 

Officer Thorne is in the same or an even worse situation as the pre-June 

2008 Heller plaintiffs.  No provision of the District of Columbia firearm 

registration scheme permits a non-resident to register a handgun in the 
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District of Columbia.  See D.C. CODE § 7-2502.02(a)(4).9  Compare 

Plummer v. United States, 983 A.2d 323, 336-337 (D.C. 2009) (D.C. 

resident might have qualified to register his handgun post-Heller).  Absent 

his claimed categorical exemption, there is no legal mechanism for Officer 

Thorne to lawfully possess a handgun in the District of Columbia, despite 

the fact that Thorne uses a handgun in his official duties in Alexandria and 

Fairfax, and must necessarily pass through the District of Columbia to get to 

his job from his home in Oxon Hill, Maryland.10  As applied herein, District 

of Columbia law “permanently disarms an entire category of persons” within 

the District of Columbia.  Chester, 628 F.3d at 680. 

In this regard, the limitations on Officer Thorne’s Second Amendment 

rights created by the refusal of the Superior Court to acknowledge his 

otherwise evident categorical exemption therefrom require that such 

limitations now be subject to strict scrutiny.  “That is, a regulation that 

                                                 
9 District of Columbia law has no provision for a police officer to register a 
firearm for use outside the home.  It only affords a categorical exemption 
from such registration.  See supra.   
10 Though not clearly delineated on the road, both directions of the Wilson 
Bridge pass through the District of Columbia.  Officer Thorne’s alternative 
routes to drive from Oxon Hill to Alexandria and avoid the District of 
Columbia would either be the American Legion Bridge between 
Montgomery County Maryland and Fairfax County Virginia, or the 
Governor Harry W. Nice Memorial Bridge between Charles County 
Maryland and King George County Virginia.  It is self-evident that neither 
of these are practicable alternatives for his daily commute.    
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imposes a substantial burden upon the core right of self-defense protected by 

the Second Amendment must have a strong justification, whereas a 

regulation that imposes a less substantial burden should be proportionately 

easier to justify.”  Heller (2011) at 31 (citing Turner Broad. Sys. v. FCC, 

512 U.S. 622, 661 (1994)).11  See also Chester, 628 F.3d at 683 (declaring 

strict scrutiny appropriate for deprivation of “core right identified in Heller – 

the right of a law-abiding, responsible citizen to possess and carry a weapon 

for self-defense”) (emphasis in original).  

The “safe passage” provision of the Firearm Owners’ Protection Act, 

18 U.S.C. § 926A (herein FOPA), does not somehow cure the District of 

Columbia’s infringement upon Officer Thorne’s right to self-defense.  In 

                                                 
11 Thorne asserts that he fares equally well under the intermediate scrutiny 
employed by the D.C. Circuit in Heller (2011).  “[T]o pass muster under 
intermediate scrutiny the District must show [the regulations] are 
‘substantially related to an important governmental objective.’”  Heller 
(2011) at 33 (quoting Clark v. Jeter, 486 U.S. 456, 461 (1988) and citing 
United States v. Williams, 616 F.3d 685, 692-94 (7th Cir. 2010)).  “[T]he 
District must establish a tight ‘fit’ between the registration requirements and 
an important or substantial governmental interest, a fit ‘that employs not 
necessarily the least restrictive means but ... a means narrowly tailored to 
achieve the desired objective.’” Heller (2011) at 33 (quoting Bd. of Trs. v. 
Fox, 492 U.S. 469, 480 (1989) and citing Ward v. Rock against Racism, 491 
U.S. 781, 782-83 (1989) (“The requirement of narrow tailoring is satisfied 
so long as the regulation promotes a substantial governmental interest that 
would be achieved less effectively absent the regulation, and the means 
chosen are not substantially broader than necessary to achieve that 
interest”)).  See also Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 
447 U.S. 557, 566 (1980). 
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order for a person to avail themselves of the FOPA while passing through a 

“hostile” jurisdiction such as the District of Columbia, the firearm must not 

be loaded or “readily accessible or [] directly accessible from the passenger 

compartment of such transporting vehicle.”  Id.  See also D.C. CODE § 7-

2502.01(a)(3) (only valid for “recreational firearm-related activity”).  As 

acknowledged by the Supreme Court, lack of access to a firearm renders it 

useless for the purpose of self-defense.  Heller, 554 U.S. at 630.   

And it is exactly this immediate self-defense that Officer Thorne seeks 

and is entitled to under the Constitution.  The particular immediate need for 

self-defense by off-duty law enforcement officers such as Thorne is 

embodied in LEOSA.  See H.R. REP. No. 560, supra, at 4 (“law enforcement 

officers often have to defend themselves outside their own State from 

criminals whom they have arrested.”)12  See also id. at 46 (“Criminals do not 

observe any jurisdictional lines when they seek revenge  

 

 

 

                                                 
12 Officer Thorne easily distinguishes himself from Gamble on this point 
alone.  See Gamble at 15-16, n.9. 
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against officers”).13  The District of Columbia’s courts, including this one, 

cannot adjudicate around federal legislation simply because they don’t agree 

with the factual conclusions upon which such laws are premised.  See, e.g., 

Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 195 (1997) (legislature is 

“far better equipped than the judiciary to ‘amass and evaluate the vast 

amounts of data’ bearing upon legislative questions”) (internal quotation  

 

 

 

 

 

 

 

 

                                                 
13 These findings certainly distinguish the carrying of firearms by law 
enforcement officers from the purported “menace” to the public caused by 
ordinary law abiding citizens carrying concealed weapons.  Gamble at 10 
(quoting Brown v. United States, 30 F.2d 474, 475 (D.C. Cir. 1929)).  See 
also Gamble at 11 (quoting the “free for all” suggested by Judge Puig-
Lugo).  Of course, actual experience and empirical data completely 
undermine these unfounded contentions.  See, e.g., Brief Amicus Curiae of 
the Heartland Institute in McDonald at 5-8 (Chicago gun control regime 
“utter failure”); Brief Amicus Curiae of the International Law Enforcement 
Educators and Trainers Association in McDonald at 12-22 (ending handgun 
prohibitions demonstrated to be no detriment to public safety). 
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marks omitted).14   

The exemption language of both D.C. Code § 7-2502.01 and § 22-

4505 appear to adequately address the issue of law enforcement officers’ 

demonstrated need for immediate self-defense.  Both make no differentiation 

between local or out-of-state officers and both afford such officers blanket 

immunity from the District’s weapons prohibitions.  However, judicial 

interpretation of the otherwise plain meaning of the terms employed therein 

has rendered such regulation unconstitutional, particularly in light of Heller 

(2011).   

                                                 
14 Thorne challenges the government to demonstrate how a federal police 
officer assigned to a fixed post inside the White House or the U.S. Capitol 
may have a presumptively greater need for immediate self defense off-duty 
than a Special Conservator of the Peace such as Thorne assigned to patrol a 
low-income housing project in Virginia on an ongoing basis.  It may bear 
out that such federal officers rarely or never make arrests in the course of 
their duties whereas arrests for narcotics or crimes of violence are a routine 
occurrence for the Conservator.  If the government cannot demonstrate a 
rational relation to a legitimate state interest in its distinction of Officer 
Thorne from other law enforcement officers requiring immediate self 
defense, it has denied Thorne equal protection of the laws.  City of Cleburne 
v. Cleburne Living Center, Inc., 473 U.S. 432, 439 (1985); New Orleans v. 
Dukes, 427 U.S. 297, 303-04 (1976).  “[W]here fundamental rights and 
liberties are asserted under the Equal Protection Clause, classifications 
which might invade or restrain them must be closely scrutinized and 
carefully confined.”  Harper v. Va. Bd. of Elections, 383 U.S. 663, 670 
(1966) (citations omitted).  See also Guillory v. County of Orange, 731 F.2d 
1379, 1383 (9th Cir. 1984) (“[a] law that is administered so as to unjustly 
discriminate between persons similarly situated may deny equal protection” 
citing Yick Wo v. Hopkins, 118 U.S. 356 (1886); Kuzinich v. County of Santa 
Clara, 689 F.2d 1345, 1349 (9th Cir. 1983)).  
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In 2001, the Superior Court concluded that the definition of “law 

enforcement officer” for the purpose of exemptions from District of 

Columbia weapons laws did not include a member of the United States 

Postal Police.   

The District of Columbia Court of Appeals has consistently held that 
individuals whose job is primarily to protect property, rather than life, 
are not considered “police officers or other duly appointed law-
enforcement officers” for the purposes of Section 22-3205.  McKenzie 
v. United States, 158 A.2d 912, 914 (D.C. 1960), Franklin v. United 
States, 271 A.2d 784, 786 (D.C. 1970), Timus v. United States, 406 
A.2d 1269, 1272 (D.C. 1979).  Special police officers are not covered 
Per Se by Section 22-3205 because, by statute, they are appointed “for 
duty in connection with the property of” their employer.  D.C. CODE 
ANN. § 4-114 (1981). 

 
…the critical question was whether, by his employment, defendant’s 
primary responsibility as a “police officer” was the protection of life 
and therefore a “policeman or other duly appointed law-enforcement 
officer” as defined by Section 22-3205. 
 

Savoy at 878, discussing predecessor to D.C. CODE § 22-4505.  See also 

Middleton, 305 A.2d at 261-262 (uniformed officer of United States Federal 

Protective Service not covered by exemption). 

 The Savoy Court went on to consider if an officer had law 

enforcement powers throughout a jurisdiction, or only upon the property of 

the employer.   

Postal Service police officers have police powers only on United 
States Postal Service property and have only the powers of a citizen in 
enforcing District of Columbia law.  40 U.S.C. § 318.  
… 
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Unlike municipal police officers, PPOs do not have jurisdiction over 
all property, public or private, within the physical boundaries of their 
jurisdiction.   
 

Savoy at 880.   

 The Superior Court again employed this reasoning in denying Officer 

Thorne such categorical exemptions.    

Mr. Thorne’s Orders of Appointment in both Alexandria and Fairfax 
make clear, on their face, that be may exercise his powers as a special 
conservator of the peace only when he is engaged in the performance 
of his duties for his employer and only in connection with his 
employer’s services. The Alexandria Circuit Court Order of 
Appointment provides that Mr. Thorne shall have police powers 
“when the Appointee [Mr. Thorne] is engaged in the performance of 
duties, as a special conservator of the peace, for the Applicant 
[Alexandria Security Patrol Corporation], at or on the premises 
described in this application [which are the territorial limits of the 
City of Alexandria.]” See Def. Motion Att. A at 2.  Similarly, the 
Fairfax County Circuit Court Order of Appointment limits Mr. 
Thorne’s authority to “when the Appointee [Mr. Thorne] is engaged 
in the performance of duties as a special conservator of the peace... for 
the use in services contracted by Alexandria Security Patrol only...,” 
and it further provides that Mr. Thorne’s power “shall be exercised 
within the territorial limits of Fairfax County and only in connection 
with services provided by the Applicant [Alexandria Security Patrol 
Corporation].” See Def Motion Att. B at 2 (emphasis added). A 
corresponding limitation is that each of these appointments is 
automatically terminated “upon the termination of Appointee’s 
employment with Applicant.”  These restrictions are consistent with 
Virginia regulations authorizing a registered special conservator of the 
peace to “[p]erform those duties authorized by the circuit court only 
while employed and in the jurisdiction of appointment.” 6 Va. Admin. 
Code § 20-230-150(A)(7) (emphasis added); see 6 Va. Admin. Code § 
20-230-10 (defining “performance of his duties” to mean “on duty”). 
 

J.A. 51-52. 
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 This analysis may well have satisfied the Superior Court regarding its 

inquiry as to whether it was deciding Officer Thorne’s case consistently with 

Savoy, but it does nothing to address whether the District of Columbia’s 

weapons regulations afford Thorne personal self-defense as required by the 

Constitution.15  The Superior Court does acknowledge what the government 

did not dispute; Officer Thorne has state-actor police powers and the 

authority to exercise them throughout the City of Alexandria and Fairfax 

County in the performance of his duties.   

Officer Thorne previously distinguished Savoy by pointing out that 

District of Columbia Special Police Officers only have police powers upon 

their assigned private property and no general authority upon public space 

whereas Thorne has general police authority throughout two jurisdictions 

comprising over 422 square miles and a combined population of over 1.2  

 

                                                 
15 As discussed herein, the evolution of gun control jurisprudence in the 
District of Columbia during the pendency of this case has indeed shifted the 
burden from Officer Thorne proving his exemption to the government 
having to demonstrate furtherance of a compelling interest through the 
regulation as applied to Thorne.   
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million people.16  The Superior Court failed to address this distinction and 

instead appears to attempt to require an unnecessary omnipotent police 

power of Thorne.  The Superior Court recites that District of Columbia law 

considers Metropolitan Police Officers to be on-duty at all times while in the 

District of Columbia.  J.A. 53 (citing Mattis v. United States, 995 A.2d 223, 

225-226 (D.C. 2010)).  There are also criminal penalties for Metropolitan 

Police Officers failing to take police action for an offense committed in their 

presence.  District of Columbia v. Coleman, 667 A.2d 811, 818, n.11 (D.C. 

1995) (citing 6A DCMR § 200.4; D.C. CODE § 4-142 (1988) (now § 5-

115.03); Bauldock v. Davco Food Inc., 622 A.2d 28, 34 (D.C. 1993)).  See 

also D.C. CODE § 5-121.05.  What the Superior Court failed to recognize is 

that there are no statutory equivalents under Virginia law.  See, e.g., CODE 

OF VIRGINIA § 15.1-138 (1995) (repealed, reenacted as § 15.2-1704 

                                                 
16 The Superior Court’s Savoy analysis fails entirely on this point alone.  
Thorne has far broader police authority than a D.C. Special Police Officer.  
For the reasons stated above, the Court’s characterization of it being “the 
same authority” is simply wrong.  J.A. 50.  The Superior Court’s assertion 
that “[t]he employer of a D.C. SPO has the same flexibility to assign that 
SPO to work anywhere within the territorial limits of the District” is wrong 
as well.  A D.C. SPO must obtain a separate commission and permission 
from the District of Columbia for each and every location where the SPO is 
to work.  See 6A DCMR §§ 1100.2, 1100.3(a).  The Superior Court’s claim 
that Thorne does not have “roving authority” in his jurisdictions is not 
alleged by the government and contradicted by the plain language of his 
appointments and the statutes which empower him.  J.A. 57. 
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removing all such language).  By the Superior Court’s reasoning in this 

regard, no Virginia municipal police officer could now be considered a 

“duly appointed law enforcement officer” under District of Columbia law.   

The Superior Court therein offered a distinction without a difference, 

particularly in light of Heller (2011).17  Because the government cannot 

demonstrate a compelling interest furthered by the application of the District 

of Columbia weapons prohibitions against officers such as Thorne, Savoy 

and Middleton, and those cases cited in support thereof, must now be 

overruled, if they are not already preempted by LEOSA, insofar as they 

infringe upon “the individual right to possess and carry weapons in case of 

confrontation.”  Heller, 554 U.S. at 592.  “[T]he phrase ‘presumptively 

lawful regulatory measures’ suggests the possibility that one or more of 

these ‘longstanding’ regulations ‘could be unconstitutional in the face of an 

as-applied challenge.’”  Chester, 628 F.3d at 679 (quoting Williams, 616 

F.3d at 692).  “The government bears the burden of justifying its regulation 

in the context of heightened scrutiny review”.  Chester, 628 F.3d at 680. 

                                                 
17 Like any other out of state officer, Thorne professes no police authority in 
the District of Columbia beyond that enumerated in D.C. Code § 23-582(b).  
Yet such authority is not a necessary element of either LEOSA or the 
District’s own exemptions.  Indeed, it is the very type of unofficial 
assistance by out of state officers recognized by LEOSA that Thorne was 
rendering to the Metropolitan Police at the time of his arrest.  See J.A. 2. 
    



40 
 

 
 a. The government’s interest in preventing disqualified, 

untrained or otherwise unsuitable persons from carrying 
firearms is not served by application of D.C. Code §§ 7-
2502.01 or 22-4504 against Thorne.   

 
 Among the “presumptively lawful regulatory measures recognized” 

by the Heller Court were “longstanding prohibitions on the possession of 

firearms by felons and the mentally ill”.  Heller (2011) at 16 (quoting Heller 

544 U.S. at 626 and n.26).  See also Heller (2011) at 27, n.* (mentioning a 

training requirement).  District of Columbia law implicitly recognizes that 

this element of the District’s firearms regulation is satisfied by presuming 

the sufficiency of the recruiting and vetting process of out of state police 

officers by their respective agencies.  The District’s laws make no 

requirement upon what it considers to be “duly appointed law enforcement 

officers” from out of state to prove that they are not criminals or mentally ill 

before granting them authority to carry firearms in the District of Columbia.  

The logic is obvious, if another state has granted a person general police 

powers, it is reasonable to assume that they have undergone a background 

investigation and training prior to such empowerment.   

 The Superior Court’s distinction of Officer Thorne from such officers 

who are granted the exemption under District of Columbia law offers no 
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explanation as to how Thorne falls short in this particular regard.18  The 

Superior Court has recognized his appointments, and has apparently read the 

relevant sections of Virginia law pertaining to Thorne’s training19, 

background investigation and appointment.   

A temporary registration may be issued in accordance with 
regulations established by the Criminal Justice Services Board while 
awaiting the results of a state and national fingerprint search. 
However, no person shall be issued a temporary registration until he 
has (i) complied with, or been exempted from the compulsory 
minimum training standards as set forth in this section, (ii) submitted 
his fingerprints on a form provided by the Department to be used for 
the conduct of a national criminal records search and a Virginia 
criminal history records search, and (iii) met all other requirements of 
this article and Board regulations. No person with a criminal 
conviction for a misdemeanor involving (a) moral turpitude, (b) 
assault and battery, (c) damage to real or personal property, (d) 
controlled substances or imitation controlled substances as defined in 
Article 1 (§ 18.2-247 et seq.) of Chapter 7 of Title 18.2, (e) prohibited 
sexual behavior as described in Article 7 (§ 18.2-61 et seq.) of 
Chapter 4 of Title 18.2, (f) firearms, or (g) any felony, shall be 

                                                 
18 All this post-enforcement semantic dicing renders these statutes and 
exemptions impermissibly vague. The Fourteenth Amendment ensures that 
an individual need not “speculate as to the meaning of penal statutes” and is 
“entitled to be informed as to what the State commands or forbids”.  
Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939).  See also Hill v. 
Colorado, 530 U.S. 703, 732 (2000); Smith v. Goguen, 415 U.S. 566, 572 
(1974).  Any ambiguity in a criminal statute must be resolved in favor of a 
defendant.  Little v. United States, 709 A.2d 708, 714 (D.C. 1998) (quoting 
United States v. Bass, 404 U.S. 336, 348 (1971); McBoyle v. United States, 
283 U.S. 25, 27 (1931)).   
19 Thorne’s minimum annual in-service firearms training requirement is the 
same as the minimum annual in-service firearms training requirement for 
LEOSA retirees in Virginia.  The District of Columbia has only a four hour 
initial training requirement and no annual in-service training requirement for 
its firearm registrants.   
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registered as a special conservator of the peace. All appointments for 
special conservators of the peace shall become void on September 15, 
2004, unless they have obtained a valid registration issued by the 
Department of Criminal Justice Services. 

 
CODE OF VIRGINIA § 19.2-13 (B). 
 
 Where Thorne has met Virginia’s strict requirements for suitability for 

appointment as a Special Conservator of the Peace and the Virginia Circuit 

Courts have so appointed him pursuant to such requirements, no lawful 

regulation of Thorne’s Second Amendment right regarding his personal 

suitability to carry firearms is accomplished by application of D.C. Code §§ 

7-2502.01 or 22-4504 against him.   

 
 
 b. The government’s interest in regulating “dangerous and 

unusual weapons” is not served by application of D.C. Code 
§§ 7-2502.01 or 22-4504 against Thorne. 

 
 By the government’s allegations, and by Officer Thorne’s own 

stipulation, Thorne was found in the District of Columbia in possession of a 

Glock semi-automatic pistol.  Not only is this type of pistol the standard 

issue of the Metropolitan Police Department and the City of Alexandria 

Police Department, but the specific model which Thorne carried, model 31, 

appears on both the Maryland Handgun Roster and the Massachusetts 

Firearm Roster employed by the Metropolitan Police Department to identify 
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“Handguns Not Determined to be Unsafe” under District of Columbia law.  

24 DCMR §§ 2323.2(c), (d).  See http://mpdc.dc.gov/mpdc/cwp/ 

view.asp?a=1237&q=547431&pm=1 (accessed November 18, 2011).      

 Of course, it is not surprising that Officer Thorne’s gun was an 

ordinary police firearm, given that he carried it in the performance of his 

duties in Virginia.  The exemptions from District of Columbia weapons 

prohibitions for law enforcement officers implicitly acknowledge as much 

the same concept, yet these exemptions make no distinction or limitation 

regarding the carrying of “dangerous and unusual weapons” by such 

officers.  Heller, 544 U.S. at 627.  See also D.C. CODE § 22-4514(a) 

(exempting from prohibition of “machine guns, or sawed-off shotguns, and 

blackjacks” inter alia, “marshals, sheriffs, prison or jail wardens, or their 

deputies, policemen, or other duly-appointed law enforcement officers”).   

 Where Thorne carried an ordinary police firearm of the type “typically 

possessed by law-abiding citizens for lawful purposes”, Heller, 554 U.S. at 

625, as used in the performance of his official duties, the application of D.C. 

Code §§ 7-2502.01 or 22-4504 against him serves no substantial 

governmental interest with regard to regulating “dangerous and unusual 

weapons”.   
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 c. The government’s interest in regulating the carrying of 
concealed firearms is not served by application of D.C. 
Code §§ 7-2502.01 or 22-4504 against Thorne. 

 
 Officer Thorne was not charged with carrying a concealed firearm.  

Indeed, none of the charges upon which he was indicted and convicted 

required any element of concealment.  The government’s allegations are that 

Thorne approached Metropolitan Police Officers to assist in an investigation 

and identified himself as an officer.  J.A. 2.  The allegations further state that 

an officer observed that Thorne was carrying a firearm and that Thorne 

readily acknowledged such upon the officer’s inquiry.  Id.  Compare 

Plummer, 983 A.2d at 326-327 (remarkably different factual allegations 

surrounding arrest). 

 The government’s application of D.C. Code §§ 7-2502.01 or 22-4504 

against Officer Thorne serves no substantial governmental interest with 

regard to regulating the concealment of firearms.20   

 
 
 
 
 
 
 
 
                                                 
20 Of course, LEOSA provides specifically that law enforcement officers 
may carry concealed in all 50 states.  District of Columbia law makes no 
limitation upon concealment for exempt law enforcement officers. 



45 
 

 d. The government’s interest in regulating firearms within 
“sensitive places” within the District of Columbia is not 
served by application of D.C. Code §§ 7-2502.01 or 22-4504 
against Thorne.   

 
 No provision of District of Columbia law specifically prohibits 

exempted law enforcement officers from possessing firearms within the 

“sensitive places such as schools and government buildings” described in 

Heller, 554 U.S. at 626.   

 LEOSA does “permit private persons or entities to prohibit or restrict 

the possession of concealed firearms on their property; or prohibit or restrict 

the possession of firearms on any State or local government property, 

installation, building, base, or park.”  18 U.S.C. §926B(b) (paragraph 

enumeration omitted).  However, there is no allegation herein that Officer 

Thorne was present in such a place, or that he would have been otherwise in 

violation of these provisions if applied to him.   

 Absent evidence of such a violation, or some distinction regarding 

Officer Thorne’s suitably as a law enforcement officer for the purposes of 

federal or District of Columbia law, the government’s application of D.C. 

Code §§ 7-2502.01 or 22-4504 against Thorne serves no substantial 

governmental interest with regard to regulating firearms in such “sensitive 

places”.  
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 e. The government’s interest in identifying potentially armed 
persons within the District of Columbia is not served by 
application of D.C. Code §§ 7-2502.01 or 22-4504 against 
Thorne.   

 
 Heller (2011) acknowledges that the government has an interest in 

maintaining records of persons who have firearms in the District of 

Columbia.  Heller (2011) at 20-23.  However, as already set forth above, 

there is no mechanism available for a non-resident to provide the District of 

Columbia with this information through the District’s registration scheme 

for handguns.  Further, there is no provision whatsoever for exempted law 

enforcement officers to do so.   

 However, Virginia already makes this information available to the 

District of Columbia regarding its Special Conservators of the Peace and its 

concealed handgun permit holders.  Virginia law requires that the Virginia 

State Police enter information regarding a Special Conservator of the 

Peace’s appointment and registration into the Virginia Criminal Information 

Network.  CODE OF VIRGINIA § 19.2-13(E).  Such information is then 

available to the District of Columbia through the National Law Enforcement 

Telecommunications system.  See id. § 52-12.   

 Where District of Columbia law makes no requirement for registration 

or identification of armed out of state officers, yet Virginia law provides for 

such information regarding Special Conservators of the Peace to be available 
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through the automated systems maintained by the Virginia State Police, the 

government’s application of D.C. Code §§ 7-2502.01 or 22-4504 against 

Officer Thorne serves no substantial governmental interest with regard to 

identifying persons who may possess firearms. 

 
 
VII. Conclusion 
 

While it may be impossible to “exhaust” the list of potential lawful 

regulations the District of Columbia could impose upon an out of state 

police officer carrying firearms, see Heller, 554 U.S. at 627, n.26, this is not 

the Appellant’s burden.  As for those regulations already existing within the 

District’s laws, the Appellant has amply demonstrated that no lawful 

governmental interest is furthered by distinguishing him from any other law 

enforcement officer for the purposes of the exemptions to D.C. Code §§ 7-

2502.01 and 22-4504 and to distinguish him without such cause is to deprive 

him of a demonstrated need for immediate self defense as embodied by 

LEOSA.   

For these reasons, and for such other reasons as the Court finds to be 

good and sufficient cause, the Superior Court’s March 21, 2011 conviction 

of Officer Thorne should be VACATED and the matter DISMISSED WITH 

PREJUDICE.    
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 Respectfully submitted, this fifth day of December, 2011, 
 

 

     ______________________________ 
     Matthew August LeFande 
     Attorney at Law PLLC 
     4585 North 25th Road 
     Arlington VA 22207 
     Phone (202) 657-5800 
     Fax (202) 318-8019 
     matt@lefande.com 
     D.C. Bar Number 475995 
     Attorney for the Appellant 
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18 U.S.C. § 926B.  Carrying of concealed firearms by qualified law enforcement 
officers  
 
(a) Notwithstanding any other provision of the law of any State or any political 
subdivision thereof, an individual who is a qualified law enforcement officer and who is 
carrying the identification required by subsection (d) may carry a concealed firearm that 
has been shipped or transported in interstate or foreign commerce, subject to subsection 
(b). 
  
(b) This section shall not be construed to supersede or limit the laws of any State that-- 
   (1) permit private persons or entities to prohibit or restrict the possession of concealed 
firearms on their property; or 
   (2) prohibit or restrict the possession of firearms on any State or local government 
property, installation, building, base, or park. 
  
(c) As used in this section, the term "qualified law enforcement officer" means an 
employee of a governmental agency who-- 
   (1) is authorized by law to engage in or supervise the prevention, detection, 
investigation, or prosecution of, or the incarceration of any person for, any violation of 
law, and has statutory powers of arrest; 
   (2) is authorized by the agency to carry a firearm; 
   (3) is not the subject of any disciplinary action by the agency which could result in 
suspension or loss of police powers; 
   (4) meets standards, if any, established by the agency which require the employee to 
regularly qualify in the use of a firearm; 
   (5) is not under the influence of alcohol or another intoxicating or hallucinatory drug or 
substance; and 
   (6) is not prohibited by Federal law from receiving a firearm. 
  
(d) The identification required by this subsection is the photographic identification issued 
by the governmental agency for which the individual is employed as a law enforcement 
officer. 
  
(e) As used in this section, the term "firearm"-- 
   (1) except as provided in this subsection, has the same meaning as in section 921 of this 
title [26 USCS § 921]; 
   (2) includes ammunition not expressly prohibited by Federal law or subject to the 
provisions of the National Firearms Act [26 USCS §§ 5801 et seq.]; and 
   (3) does not include-- 
      (A) any machinegun (as defined in section 5845 of the National Firearms Act [26 
USCS § 5845]); 
      (B) any firearm silencer (as defined in section 921 of this title [26 USCS § 921]); and 
      (C) any destructive device (as defined in section 921 of this title [26 USCS § 921]). 
   
(f) For the purposes of this section, a law enforcement officer of the Amtrak Police 
Department, a law enforcement officer of the Federal Reserve, or a law enforcement or 
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police officer of the executive branch of the Federal Government qualifies as an 
employee of a governmental agency who is authorized by law to engage in or supervise 
the prevention, detection, investigation, or prosecution of, or the incarceration of any 
person for, any violation of law, and has statutory powers of arrest. 
 
 
D.C. Code § 7-2502.01. Registration requirements [Formerly § 6-2311] 
 
 (a) Except as otherwise provided in this unit, no person or organization in the District of 
Columbia ("District") shall receive, possess, control, transfer, offer for sale, sell, give, or 
deliver any destructive device, and no person or organization in the District shall possess 
or control any firearm, unless the person or organization holds a valid registration 
certificate for the firearm. A registration certificate may be issued: 
 …  
(b) Subsection (a) of this section shall not apply to: 
  
   (1) Any law enforcement officer or agent of the District or the United States, or any law 
enforcement officer or agent of the government of any state or subdivision thereof, or any 
member of the armed forces of the United States, the National Guard or organized 
reserves, when such officer, agent, or member is authorized to possess such a firearm or 
device while on duty in the performance of official authorized functions; 
 …  
  (3) With respect to firearms, any nonresident of the District participating in any lawful 
recreational firearm-related activity in the District, or on his way to or from such activity 
in another jurisdiction; provided, that such person, whenever in possession of a firearm, 
shall upon demand of any member of the Metropolitan Police Department, or other bona 
fide law enforcement officer, exhibit proof that he is on his way to or from such activity, 
and that his possession or control of such firearm is lawful in the jurisdiction in which he 
resides; provided further, that such weapon shall be transported in accordance with § 22-
4504.02; or 
 
  (4) Any person who temporarily possesses a firearm registered to another person while 
in the home of the registrant; provided, that the person is not otherwise prohibited from 
possessing firearms and the person reasonably believes that possession of the firearm is 
necessary to prevent imminent death or great bodily harm to himself or herself. 
 
 
D.C. Code § 22-4504. Carrying concealed weapons; possession of weapons during 
commission of crime of violence; penalty [Formerly § 22-3204]  
 
   (a) No person shall carry within the District of Columbia either openly or concealed on 
or about their person, a pistol, without a license issued pursuant to District of Columbia 
law, or any deadly or dangerous weapon capable of being so concealed. Whoever violates 
this section shall be punished as provided in § 22-4515… 
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D.C. Code § 22-4505. Exceptions to § 22-4504 [Formerly § 22-3205]  
 
   (a) The provisions of § 22-4504 shall not apply to marshals, sheriffs, prison or jail 
wardens, or their deputies, policemen or other duly appointed law enforcement officers, 
including special agents of the Office of Tax and Revenue, authorized in writing by the 
Deputy Chief Financial Officer for the Office of Tax and Revenue to carry a firearm 
while engaged in the performance of their official duties, and criminal investigators of the 
Office of the Inspector General, designated in writing by the Inspector General, while 
engaged in the performance of their official duties, or to members of the Army, Navy, Air 
Force, or Marine Corps of the United States or of the National Guard or Organized 
Reserves when on duty, or to the regularly enrolled members of any organization duly 
authorized to purchase or receive such weapons from the United States, provided such 
members are at or are going to or from their places of assembly or target practice, or to 
officers or employees of the United States duly authorized to carry a concealed pistol, or 
to any person engaged in the business of manufacturing, repairing, or dealing in firearms, 
or the agent or representative of any such person having in his or her possession, using, or 
carrying a pistol in the usual or ordinary course of such business, or to any person while 
carrying a pistol, transported in accordance with § 22-4504.02, from the place of 
purchase to his or her home or place of business or to a place of repair or back to his or 
her home or place of business or in moving goods from one place of abode or business to 
another. 
… 
  
 
Code of Virginia § 19.2-12.  Who are conservators of the peace  
 
Every judge and attorney for the Commonwealth throughout the Commonwealth and 
every magistrate within the geographical area for which he is appointed or elected, shall 
be a conservator of the peace. In addition, every commissioner in chancery, while sitting 
as such commissioner; any special agent or law-enforcement officer of the United States 
Department of Justice, National Marine Fisheries Service of the United States 
Department of Commerce, Department of Treasury, Department of Agriculture, 
Department of Defense, Department of State, Office of the Inspector General of the 
Department of Transportation, Department of Homeland Security, and Department of 
Interior; any inspector, law-enforcement official or police personnel of the United States 
Postal Inspection Service; any United States marshal or deputy United States marshal 
whose duties involve the enforcement of the criminal laws of the United States; any 
officer of the Virginia Marine Police; any criminal investigator of the Department of 
Professional and Occupational Regulation, who meets the minimum law-enforcement 
training requirements established by the Department of Criminal Justice Services for in-
service training; any criminal investigator of the United States Department of Labor; any 
special agent of the United States Naval Criminal Investigative Service, any special agent 
of the National Aeronautics and Space Administration, and any sworn municipal park 
ranger, who has completed all requirements under § 15.2-1706, shall be a conservator of 
the peace, while engaged in the performance of their official duties. 
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Code of Virginia § 19.2-13.  Special conservators of the peace; authority; 
jurisdiction; registration; bond; liability of employers; penalty; report  
 
  A. Upon the application of any sheriff or chief of police of any county, city, town or any 
corporation authorized to do business in the Commonwealth or the owner, proprietor or 
authorized custodian of any place within the Commonwealth, a circuit court judge of any 
county or city shall appoint special conservators of the peace who shall serve as such for 
such length of time as the court may designate, but not exceeding four years under any 
one appointment, upon a showing by the applicant of a necessity for the security of 
property or the peace and presentation of evidence that the person or persons to be 
appointed as a special conservator of the peace possess a valid registration issued by the 
Department of Criminal Justice Services in accordance with the provisions of subsection 
B. However, a judge may deny the appointment for good cause, and shall state the 
specific reasons for the denial in writing in the order denying the appointment. The order 
of appointment may provide that a special conservator of the peace shall have all the 
powers, functions, duties, responsibilities and authority of any other conservator of the 
peace within such geographical limitations as the court may deem appropriate within the 
confines of the county, city or town that makes application or within the county, city or 
town where the corporate applicant is located, limited, except as provided in subsection 
E, to the judicial circuit wherein application has been made, whenever such special 
conservator of the peace is engaged in the performance of his duties as such. The order 
may also provide that the special conservator of the peace is a "law-enforcement officer" 
for the purposes of Article 4 (§ 37.2-808 et seq.) of Chapter 8 of Title 37.2, or Article 16 
(§ 16.1-335 et seq.) of Chapter 11 of Title 16.1. The order may also provide that the 
special conservator of the peace is authorized to use the seal of the Commonwealth in a 
badge or other credential of office as the court may deem appropriate. The order may also 
provide that the special conservator of the peace may use the title "police" on any badge 
or uniform worn in the performance of his duties as such. The order may also provide 
that a special conservator of the peace who has completed the minimum training 
standards established by the Department of Criminal Justice Services, has the authority to 
affect arrests, using up to the same amount of force as would be allowed to a law-
enforcement officer employed by the Commonwealth or any of its political subdivisions 
when making a lawful arrest. The order also may (i) require the local sheriff or chief of 
police to conduct a background investigation which may include a review of the 
applicant's school records, employment records, or interviews with persons possessing 
general knowledge of the applicant's character and fitness for such appointment and (ii) 
limit the use of flashing lights and sirens on personal vehicles used by the conservator in 
the performance of his duties. Prior to granting an application for appointment, the circuit 
court shall ensure that the applicant has met the registration requirements established by 
the Criminal Justice Services Board. 
 
B. Effective September 15, 2004, no person shall seek appointment as a special 
conservator of the peace from a circuit court judge without possessing a valid registration 
issued by the Department of Criminal Justice Services, except as provided in this section. 
Applicants for registration may submit an application on or after January 1, 2004. A 
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temporary registration may be issued in accordance with regulations established by the 
Criminal Justice Services Board while awaiting the results of a state and national 
fingerprint search. However, no person shall be issued a temporary registration until he 
has (i) complied with, or been exempted from the compulsory minimum training 
standards as set forth in this section, (ii) submitted his fingerprints on a form provided by 
the Department to be used for the conduct of a national criminal records search and a 
Virginia criminal history records search, and (iii) met all other requirements of this article 
and Board regulations. No person with a criminal conviction for a misdemeanor 
involving (a) moral turpitude, (b) assault and battery, (c) damage to real or personal 
property, (d) controlled substances or imitation controlled substances as defined in 
Article 1 (§ 18.2-247 et seq.) of Chapter 7 of Title 18.2, (e) prohibited sexual behavior as 
described in Article 7 (§ 18.2-61 et seq.) of Chapter 4 of Title 18.2, (f) firearms, or (g) 
any felony, shall be registered as a special conservator of the peace. All appointments for 
special conservators of the peace shall become void on September 15, 2004, unless they 
have obtained a valid registration issued by the Department of Criminal Justice Services. 
 
C. Each person registered as or seeking registration as a special conservator of the peace 
shall be covered by (i) a cash bond, or a surety bond executed by a surety company 
authorized to do business in the Commonwealth, in a reasonable amount to be fixed by 
the Board, not to be less than $ 10,000, conditioned upon the faithful and honest conduct 
of his business or employment; or (ii) evidence of a policy of liability insurance or self-
insurance in an amount and with coverage as fixed by the Board. Any person who is 
aggrieved by the misconduct of any person registered as a special conservator of the 
peace and recovers a judgment against the registrant, which is unsatisfied in whole or in 
part, may bring an action in his own name against the bond or insurance policy of the 
registrant. 
 
D. Individuals listed in § 19.2-12, individuals who have complied with or been exempted 
pursuant to subsection A of § 9.1-141, individuals employed as law-enforcement officers 
as defined in § 9.1-101 who have met the minimum qualifications set forth in § 15.2-
1705 shall be exempt from the requirements in subsections A through C. Further, 
individuals appointed under subsection A and employed by a private corporation or entity 
that meets the requirements of subdivision (ii) of the definition of criminal justice agency 
in § 9.1-101, shall be exempt from the registration requirements of subsection A and from 
subsections B and C provided they have met the minimum qualifications set forth in § 
15.2-1705. The Department of Criminal Justice Services shall, upon request by the circuit 
court, provide evidence to the circuit court of such employment prior to appointing an 
individual special conservator of the peace. The employing agency shall notify the circuit 
court within 30 days after the date such individual has left employment and all powers of 
the special conservator of the peace shall be void. Failure to provide such notification 
shall be punishable by a fine of $ 250 plus an additional $ 50 per day for each day such 
notice is not provided. 
 
E. When the application is made, the circuit court shall specify in the order of 
appointment the name of the sheriff or chief of police of the applicant county, city, town 
or the name of the corporation, business or other applicant and the geographic jurisdiction 
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of the special conservator of the peace. Court appointments shall be limited to the judicial 
circuit wherein application has been made. In the case of a corporation or other business, 
the court appointment may also include, for good cause shown, any real property owned 
or leased by the corporation or business, including any subsidiaries, in other specifically 
named cities and counties, but shall provide that the powers of the special conservator of 
the peace do not extend beyond the boundaries of such real property. Effective July 1, 
2004, the clerk of the appointing circuit court shall transmit a copy of the order of 
appointment that shall specify the following information: the person's complete name, 
address, date of birth, social security number, gender, race, height, weight, color of hair, 
color of eyes, firearm authority or limitation as set forth in subsection F, date of the order, 
and other information as may be required by the Department of State Police. The 
Department of State Police shall enter the person's name and other information into the 
Virginia Criminal Information Network established and maintained by the Department 
pursuant to Chapter 2 (§ 52-12 et seq.) of Title 52. The Department of State Police may 
charge a fee not to exceed $ 10 to cover its costs associated with processing these orders. 
Each special conservator of the peace so appointed on application shall present his 
credentials to the chief of police or sheriff or his designee of all jurisdictions where he 
has conservator powers. If his powers are limited to certain areas owned or leased by a 
corporation or business, he shall also provide notice of the exact physical addresses of 
those areas. Each special conservator shall provide a temporary registration letter issued 
by the Department of Criminal Justice Services prior to seeking an appointment by the 
circuit court. Once the applicant receives the appointment from the circuit court the 
applicant shall file the appointment order with the Department of Criminal Justice 
Services in order to receive his special conservator of the peace photo registration card. 
 
If any such special conservator of the peace is the employee, agent or servant of another, 
his appointment as special conservator of the peace shall not relieve his employer, 
principal or master, from civil liability to another arising out of any wrongful action or 
conduct committed by such special conservator of the peace while within the scope of his 
employment. 
 
Effective July 1, 2002, no person employed by a local school board as a school security 
officer, as defined in § 9.1-101, shall be eligible for appointment as a conservator for 
purposes of maintaining safety in a public school in the Commonwealth. All 
appointments of special conservators of the peace granted to school security officers as 
defined in § 9.1-101 prior to July 1, 2002 are void. 
 
F. The court may limit or prohibit the carrying of weapons by any special conservator of 
the peace initially appointed on or after July 1, 1996, while the appointee is within the 
scope of his employment as such. 
 
 
Code of Virginia § 19.2-18.  Powers and duties generally  
 
Every conservator of the peace shall have authority to arrest without a warrant in such 
instances as are set out in §§ 19.2-19 and 19.2-81. Upon making an arrest without a 
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warrant, the conservator of the peace shall proceed in accordance with the provisions of § 
19.2-22 or § 19.2-82 as the case may be. 
 
 
Code of Virginia § 19.2-74.  Issuance and service of summons in place of warrant in 
misdemeanor case; issuance of summons by special policemen and conservators of 
the peace  
 
   A. 1. Whenever any person is detained by or is in the custody of an arresting officer for 
any violation committed in such officer's presence which offense is a violation of any 
county, city or town ordinance or of any provision of this Code punishable as a Class 1 or 
Class 2 misdemeanor or any other misdemeanor for which he may receive a jail sentence, 
except as otherwise provided in Title 46.2, or § 18.2-266, or an arrest on a warrant 
charging an offense for which a summons may be issued, and when specifically 
authorized by the judicial officer issuing the warrant, the arresting officer shall take the 
name and address of such person and issue a summons or otherwise notify him in writing 
to appear at a time and place to be specified in such summons or notice. Upon the giving 
by such person of his written promise to appear at such time and place, the officer shall 
forthwith release him from custody. However, if any such person shall fail or refuse to 
discontinue the unlawful act, the officer may proceed according to the provisions of § 
19.2-82. 
 
Anything in this section to the contrary notwithstanding, if any person is believed by the 
arresting officer to be likely to disregard a summons issued under the provisions of this 
subsection, or if any person is reasonably believed by the arresting officer to be likely to 
cause harm to himself or to any other person, a magistrate or other issuing authority 
having jurisdiction shall proceed according to the provisions of § 19.2-82. 
 
   2. Whenever any person is detained by or is in the custody of an arresting officer for a 
violation of any county, city, or town ordinance or of any provision of this Code, 
punishable as a Class 3 or Class 4 misdemeanor or any other misdemeanor for which he 
cannot receive a jail sentence, except as otherwise provided in Title 46.2, or to the 
offense of public drunkenness as defined in § 18.2-388, the arresting officer shall take the 
name and address of such person and issue a summons or otherwise notify him in writing 
to appear at a time and place to be specified in such summons or notice. Upon the giving 
of such person of his written promise to appear at such time and place, the officer shall 
forthwith release him from custody. However, if any such person shall fail or refuse to 
discontinue the unlawful act, the officer may proceed according to the provisions of § 
19.2-82. 
 
   3. Any person so summoned shall not be held in custody after the issuance of such 
summons for the purpose of complying with the requirements of Chapter 23 (§ 19.2-387 
et seq.) of this title. Reports to the Central Criminal Records Exchange concerning such 
persons shall be made after a disposition of guilt is entered as provided for in § 19.2-390. 
 
Any person refusing to give such written promise to appear under the provisions of this 
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section shall be taken immediately by the arresting or other police officer before a 
magistrate or other issuing authority having jurisdiction, who shall proceed according to 
provisions of § 19.2-82. 
 
Any person who willfully violates his written promise to appear, given in accordance 
with this section, shall be treated in accordance with the provisions of § 19.2-128, 
regardless of the disposition of, and in addition to, the charge upon which he was 
originally arrested. 
 
Any person charged with committing any violation of § 18.2-407 may be arrested and 
immediately brought before a magistrate who shall proceed as provided in § 19.2-82. 
 
B. Special policemen of the counties as provided in § 15.2-1737, special policemen or 
conservators of the peace appointed under Chapter 2 (§ 19.2-12 et seq.) of this title and 
special policemen appointed by authority of a city's charter may issue summonses 
pursuant to this section, if such officers are in uniform, or displaying a badge of office. 
On application, the chief law-enforcement officer of the county or city shall supply each 
officer with a supply of summons forms, for which such officer shall account pursuant to 
regulation of such chief law-enforcement officer. 
 
Code of Virginia § 19.2-81.  Arrest without warrant authorized in certain cases  
 
 A.  The following officers shall have the powers of arrest as provided in this section: 
 
   1. Members of the State Police force of the Commonwealth; 
 
   2. Sheriffs of the various counties and cities, and their deputies; 
 
   3. Members of any county police force or any duly constituted police force of any city 
or town of the Commonwealth; 
 
   4. The Commissioner, members and employees of the Marine Resources Commission 
granted the power of arrest pursuant to § 28.2-900; 
 
   5. Regular conservation police officers appointed pursuant to § 29.1-200; 
 
   6. United States Coast Guard and United States Coast Guard Reserve commissioned, 
warrant, and petty officers authorized under § 29.1-205 to make arrests; 
 
   7. The special policemen of the counties as provided by § 15.2-1737, provided such 
officers are in uniform, or displaying a badge of office; 
 
   8. Conservation officers appointed pursuant to § 10.1-115; and 
 
   9. Full-time sworn members of the enforcement division of the Department of Motor 
Vehicles appointed pursuant to § 46.2-217. 
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   10. Special agents of the Department of Alcoholic Beverage Control. 
 
B. Such officers may arrest without a warrant any person who commits any crime in the 
presence of the officer and any person whom he has reasonable grounds or probable 
cause to suspect of having committed a felony not in his presence. 
 
Such officers may arrest without a warrant any person whom the officer has probable 
cause to suspect of operating any watercraft or motorboat while (i) intoxicated in 
violation of subsection B of § 29.1-738 or a substantially similar ordinance of any county, 
city, or town in the Commonwealth or (ii) in violation of an order issued pursuant to § 
29.1-738.4 and may thereafter transfer custody of the person arrested to another officer, 
who may obtain a warrant based upon statements made to him by the arresting officer. 
 
C. Any such officer may, at the scene of any accident involving a motor vehicle, 
watercraft as defined in § 29.1-712 or motorboat, or at any hospital or medical facility to 
which any person involved in such accident has been transported, or in the apprehension 
of any person charged with the theft of any motor vehicle, on any of the highways or 
waters of the Commonwealth, upon reasonable grounds to believe, based upon personal 
investigation, including information obtained from eyewitnesses, that a crime has been 
committed by any person then and there present, apprehend such person without a 
warrant of arrest. For purposes of this section, "the scene of any accident" shall include a 
reasonable location where a vehicle or person involved in an accident has been moved at 
the direction of a law-enforcement officer to facilitate the clearing of the highway or to 
ensure the safety of the motoring public. 
 
D. Such officers may, within three hours of the alleged offense, arrest without a warrant 
at any location any person whom the officer has probable cause to suspect of driving or 
operating a motor vehicle, watercraft or motorboat while intoxicated in violation of § 
18.2-266, 18.2-266.1, 46.2-341.24, or subsection B of § 29.1-738; or a substantially 
similar ordinance of any county, city, or town in the Commonwealth, whether or not the 
offense was committed in such officer's presence. Such officers may, within three hours 
of the alleged offense, arrest without a warrant at any location any person whom the 
officer has probable cause to suspect of operating a watercraft or motorboat in violation 
of an order issued pursuant to § 29.1-738.4, whether or not the offense was committed in 
such officer's presence. 
 
E. Such officers may arrest, without a warrant or a capias, persons duly charged with a 
crime in another jurisdiction upon receipt of a photocopy of a warrant or a capias, 
telegram, computer printout, facsimile printout, a radio, telephone or teletype message, in 
which photocopy of a warrant, telegram, computer printout, facsimile printout, radio, 
telephone or teletype message shall be given the name or a reasonably accurate 
description of such person wanted and the crime alleged. 
 
F. Such officers may arrest, without a warrant or a capias, for an alleged misdemeanor 
not committed in his presence when the officer receives a radio message from his 
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department or other law-enforcement agency within the Commonwealth that a warrant or 
capias for such offense is on file. 
 
G. Such officers may also arrest without a warrant for an alleged misdemeanor not 
committed in their presence involving (i) shoplifting in violation of § 18.2-96 or 18.2-103 
or a similar local ordinance, (ii) carrying a weapon on school property in violation of § 
18.2-308.1, (iii) assault and battery, (iv) brandishing a firearm in violation of § 18.2-282, 
or (v) destruction of property in violation of § 18.2-137, when such property is located on 
premises used for business or commercial purposes, or a similar local ordinance, when 
any such arrest is based on probable cause upon reasonable complaint of the person who 
observed the alleged offense. The arresting officer may issue a summons to any person 
arrested under this section for a misdemeanor violation involving shoplifting. 
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Postal Patrol OffICer employed by U.s.Postal Service is not exempt from
the law prohibiting caITying of concealed weapons (D.C.Cooe § 22-3204)
because the job is primarily protecting property .

U.S. v SAVOY

D.C.Super.Ct.Crim No. F.5748.98 March 16,2001 Opinion per
Natalia M. Ccombs Greene, J. K.D. ClarkJor U.S. J.P. Byrd-
Tfllma11 JOT dpjelldant.

N.M.C. Greene, J.: This matter came before the Court on the
Defendant's Oral Motion to Vacate Guilty Plea, Oral t.{otion for
Reconsideration of Defendant's Motion to Dismiss and Oral Motion
for Expungement of Records, made In open Court on October
27, 2000, the Defendant's Addendum to the Above Modons, filed
on November 27, 2000, and the Government's Motion to Confirm
that the Defendant is not Excepted from the District of Columbia's
Gun Licensure Laws, filed on November 21, 2000}

This case Involves the strict flreanns control la~ in the
District of Columbia and presents issues concerning the scope of
the terms "police officer" and "law enforcement officer" as related
to persons exempt from those laws. The Court examines these
questions with respect to the fa?ts presented in this case.

,

D.(~'. (~'ollrt q{ Appeals

ATTORNEYS - DISCIPLINE
,-Attorney is suspended for 6 months nllllc pro tunc followed by 2 years probation with conditions, Bar Counsel -

recommendation for requirement that attorn~ prove rltness is rejected under deferential standard.

IN HE JOSEPH A. LOPES

D.C.App.No. 97-BG-1927 AprU 12,2001 Opinion
per Schwelb, J. (Farrell and Reid, JJ. concur)
M.E. Baurleyjor~ 7:M. ?bit, fmtkJ.E.
Peters, Jor the Office oj Bar Counsel. E.J.
Branda, Jar the Board on ProJeS8(onal
Respon8i~

Schwelb, J: In a propqsed simultaneous
disposition of three District of Columbia
disciplinary proceedings Instituted by our Bar
Counsel and one reciprocal discipline case that
originated in Maryland, the Board on Professional
Responsibllity has recommended that Joseph A.
Lopes be suspended from practice for six months,
nunc pro tunc to July 29, 1998, and that his
suspension be followed by a two-year period of
probation, with conditions. Bar Counsel agrees
that Lopes should be suspended for six months,
but excepts to the recommended probation,
arguing instead that as a condition of

Volume 129 - Number 89 - Page 877
Tuesday, May 8, 2001

I.
The facts adduced during hearings on the motions and during

the plea colloquy were essentially as follows. On August 8, 1998,
defendant drove into the District of Columbia from Maryland for
the purpose of driving a friend home. While doing so, defendant
was Involved in a minor motor vehicle crash In the 300 block of
37" &Teet in Southeast Washington. Following the crash, a verbal
altercation ensued. During this verbal altercation, the driver of
other vehlcle2 (hereinafter referred to as the "other driver")
reached Into his vehicle and opened the trunk of his car using a
remote opening feature. Believing that the other driver might get
a weapon from the trunk of his vehicle, defendant retrieved his
United States Postal Service Issued police badge and Identification
along with a Beretta semiautomatic pistol from his vehicle.
Defendant ordered the other driver to step away from his vehicle.
The other driver oomplied with defendant's commands, whereupon
the defendant closed the trunk of the other driver's vehicle.
Defendant then left the scene planning to contact the Metropollt.1n
Police Department. In the meantime, the other driver flagged

Polce - Cont'd on ~ 878
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reinstatement following his suspension, Lopes
should be required to demonstrate his fItness to
practice law. Although Bar Counsel's position Is
not unreasonable, we apply our deferential
standard of review and direct the imposition of
discipline consistent with that recommended by
the Board. ..'.

lEGAL ANALYSIS

Bar Counsel takes issue with the Board's
recommendation In two respects. First,
according to Bar Counsel, "the Board erred in
concluding that [LopesJ establJshedKersey [520
A2d 321 (1987)J style mitigation for any of his
multiple instances of misconduct." Second, Bar
Counsel challenges the recommended dlscipUne;
she asserts that Lopes should be required, at the
conclusion of the six-month suspension

'-'" - Cont'd on ~ 880
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down a passing police c:lr. ,\iter defendant
returned to the scene, he \Vas arrested and
charged with carrying a pistol without a license.

II.
In his motions, defendant claimed that he was

exempt from the law prohibiting the c:lrrying of
conce.1led \"eapons, D,C. Code. i\nn. § 22-3204
(1.981) ("Section 22-3204"), because another
statute, D.C, Code. Ann. § 22-3205 (1981)
("Section 22-3205"), excepts "policemen or
other duly appointed law-eniorcement officers"
from tl1at provision! At the time of the incident
defendant was employed by the United States
Postal Service as a "Postal Police Officer" and
claimed that this job fell within the exemption
outlined in Section 22-3205. The government
contended that defendant, in his position, was
actually equivalent to a ~cial police officer and
therefore did not fall wiUlin the exemption,

The Court agreed to hear arguments on the
motions because the Court was concerned as to
the legal validity of the defendant's guilty plea.
Initially it was not clear that the defendant's
position was that of a special police officer. One
of the exhibits attached to defendant's sentencing
memor~ndum was a letter from the Fraternal
Order of Police National Labor Council No, 2 that
indicated that defendant \vas a Postal Police
Officer,. This Court therefore reviewed relevant
case law to determine the scope of the terms at
issue.

The District of Columbia Court of Appeals has
conslstendy held that individuals wl10se job is
primarily to protect propert)', rather than life,
are not considered "police officers or other duly
appointed law-enforcement officers" for the
purpoeesoiSection22.J205. McKenaieu United
States, 158A2d 912, 914 (D,C. 1960),FrankUn
u United States, 27l A2d 784, 786 (D.C. 1970),
71mus u United States, 406 A2d 1269, 1272
(D.C. 1979). Special police officers are not
covered Per Se by Section 22-3205 because, by
statute, they are appointed "for duty in
connection with the property or', theft employer.
'D.C. Code Ann. § 4-114 (1981).

If defendant was, In fact, a special police
officer at the time of this incident, he would not
fall within the exception found in Section 22-
3205. McKen.t1e ~ United States, 158 A2d 912
(D.C. 1960). For purposes of Section 22-3204,
the Court of Appeals has held that special ponce
officers are law enforcement officers while on
duty in the area of his or ber assigned duty
location or while travelling without deviation to
and from the special police officer's place of
employment immediately before or immediately

873 7Uesday, May 8, 2001

after the period of actual duty.S Fra71klin~.
United States, 271 A.2d 784, 785 (D.C. 1970),
Ti7nus t1. United States, 406 A.2d 1269, 1272
(D.C. 1979). Only under those circumstances
would a special police officer fall within the
exemption found in Section 22-3205.

In his capacit)' as a Postal Service police
officer, defendant is neither a special police
officer as defined by District of Columbia law nor
Is he a member or a police department with
statutory police powers in the District oj
Columbia. It therefore appeared, from argumentS
made and factS adduced at the hearing, tbat thl.'
critical question was whether, by his
employment, defendant's primary rcsponsibllity
as a "police officer" was the protection of life and
therefore a "policeman or other duly appointed
law-enforcement officer" as defined by Section
22-3205.

The defendant's job as a Posta! Police Officer
(hereinafter "PPO") is more akin to that of a
special police officer than of a United States Park
Police officer or Metropolitan Police Department
officer. The PoStal Service utilizes all of itS PPOs
for the protection of Postal ServIce property and
the malls. The primary function I}f PPOs is not
the preservation of life and the maintenance of
law and order. Rather, PPOs control access to
Postal Service facilities, escort the mails, and
otherwise protect Postal Service property. Postal
Service manuals refer to PPOs as a security force.
Numerous Memoranda of Understanding bctween
the PPO's labor union and the Postal Service
explicitly state that no change in responsibility
or authority took place from the time that the
uniformed force was known as a securitY force
to the force's present In("arnation, the' Postal
Police.' The hierarchical structure of the
Standard Position Description, i7ifra, clearly
indicates that the primary functions of a PPO
involve physical security of property, loss
prevention, and access control.

IlL

In order to detennhte whedler the defendant
is exempt from Section 22-3204, the Court
looked to the nature of the defendant's JX}sition.
The Job classification for the defendant's and
other similar positions are set out in a United
States OffIce of Penonnel Management ("OPM")
guide ("OPM Guide").7 The defendant's OPM Job
cIassiflcation Is "GS-OO8J Police Officer".

The OPM Guide provides that the primary
duties of federal police officers are "the
preservation of peace; the prevention, detection,
and investigation of crimes; the arrest or
apprehension of violators; and the provision of
assistance to citizens in emergency situations,
including the protection of civil rights."

PIIII8- Cont'd on page 879
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In an administrative decision, the OPM
outlined four indicators to determine whether a
Job has a security-focused mission or a police-
focused mission.. These Indicators are: 1) the
basic mission of the organization; 2) arrest
authority; 3) training; and 4) patterns of work.
As analyzed by the OPM, however, these factors
lire not dispositive of the issue as to whether the
defend:lnt was :I policeman or other duly
appointed law-enforcement officer under section
22-3205. Middleton u United States 305 A.2d
259 (D.C. 1973). An examination of the factors
outlined by the OPM Guide does, however,
provide the Court with a useful algorithm for
determining whether the defendant falls within
the exemption as outlined in section 22-3205.
Although the OPM finds that Postal Service police
officers are police officers for purposes of Job
classification, for the reasons set out below, this
Court finds that the defendant was not a
policeman or other duly appointed law-
enforcement officer tmder Section 22-3205 of
D.C. Code.

The mission of the United States Postal
Inspection Service's (hereinafter tbe "Inspection
Service") uniformed arm is as foUows:

The purpose of the Security Force at any
facility Is security and protection. Security
Force personnel should restrict their
activities in all postal workroom areas to
routine patrols, as specified in post

~ instructions, and specific emergency
requests by postal supervisors. All Instances
of Security Force personnel being in postal
\vorkroom areas, other than routine patrols
called for by duty assignments and
emergency situations, should be at the
direction of the Security Supervisor.

U.S. Postal Service Postal Police Officer's
Manual at 211 (1983). By contrast, the missIon
statement of the Metropolitan Police Department
is "[t]o prevent crime and the fear of crime, as
we work with others to build safe and healthy
communities throughout the District of
Columbia."

As detailed In an affidavit submitted in
support of the government's opposition, the
uniformed force of the Inspection Service was
created in 1970 and at that time was referred to
as the "Postal SeCurity Force". The basic mission
of the PoStal Security Force "was to control access
to postal facilities, provide protection of postal
property and security for postal service-operated
buildings." In 1971, that mission was expanded
to include responsibility for "controlling access,
maintaining order, preventing mail thefts,
safeguarding customers :lnd employees, and
providing basic security for buildings operated

0 ptmlm!Filings in tile COUft.'! and

by the Postal Service." In 1981, as a result of a
collective bargaining agreement with the union
representing the officers of the security force,
the position title was changed from "Security
Police Officer" to "Postal Police Officer". The
parties agreed that this change did not augment
or otherwise change the duties or authOrity Jor
the members of this security force.9

In support of his argument that his position
was that of a bona fide police officer, defend:lnt
relied upon the &andard Position Description for
Postal Police Officers.1o That portion of the
description subsection entitled "Duties and
Responsibilities" is reproduced below in its
entirety becnuse the language is instructive in
divining the true nature of the defendant's
employment

Performs a variety of duties related to the
security of a postal Installation, its buildings,
employees, equipment, mail, and mall-ln-
transit, under the guidance and instruction
of a security supervisor.

Carries a firearm and exercises standard
care required by the Inspection Service on
firearms and use of reasonable force.
Maintains assigned firearms In good
conditions.

Receives training in patrolling an assigned
area on foot or by motor vehicle to maintain
order and the general safeguarding of the
facility, property, and employees. Prevents
depredation, loss or damage of mall, by

r making observations In n1ail handling areas.

Receives training in controlling access to

buildings at an assigned post and enforces
regulations requiring identll'lc.1tlon.

As instructed, maintains a log of all
incidents reported and a dally log of orders
and basic information for the security force.

As instructed, performs hourly checks:
accounts for lost and found Items, answers
the telephone, and processes reports and
inquiries.

Responds to emergencies and other
. conditions, including burgiaries and hold-ups,
requiring immediate attention to maintain
order and to prevent Injury or theft to
employees or property.

Makes arrests and testifies In court on law
violations within assigned authority.

Performs other job related tasks In
support of the primal)' dutIes.
The defendant specIfically cited to numbers

seven (7) and eight (8) to support his argument
that his job is more analogous to that of a bona
fide polIce officer. A fatal flaw in this argument,
however, Is that numbers one (1.), three (3), four
(4), five (5), and six (6) are most analogous to
that of a special police officer whose primary

,. - ('.ont' d on page 880
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mission is that of property protl'Ct")n. \VhiJe both
a special police officer and a POStal Police Officer
may respond to emergencies, make In'ests and
testify In court, these are not their primary
responsibilities.

An examination of the second prong of the
OPM Guide's algorithm is also Instructive.
Federal police officers have thc same police
powers on federal property as do those officers
given statUtory police aUthority under DiStriCt
of Columbia law.JI See 40 U.S.C. § 318 and D.C.
Code. Ann. § 22-581 (1981). Postal Service police
officers havc police powers only on United States
Postal Service property and have only we powers
of a citizen In enforcing District of Columbia law.
40 U.8.C. § 318. ProVisions do exist to extend
statutory police powers found In D.C. Code Ann.
§ 23-581 (1981) to Postal Service Police Officers.
D.C. Code Ann. § 4-192 (1981). The Postal
ServIce can enter Into a cooperative Igreeme11t
with the Metropolitan Police Department
coordinated through we United States Attorney
for the District of Columbia to "assist the
(Metropolitan Police] Departl'lent In carrying out
crime prevention and law enforcement activities
in the DistriCt of Columbia. rd. However, no
such agreement between the Postal Service and
the MetropoUtan Police Department was in place
at the time of defendant's arrest.J2

A review of the Wrd and fourth prongs of
the OP}f Guide's algorithm Is Instructive. United
States Postal Service police officers receive
approximately 10 weeks of training at the Federal
Law Enforcement Training Center at Brunswick,
Georgia. Special Police Officers, b)' contrast,
receive approximately one (1) week of private
training. Metropolitan PplI~ Des-rtment oftlcers
receive 600 hours, or 15 weeks cl training at the
Maurice T. Turner, Jr. ln8titute of Police ScIence.
From the record, it Ja bDpoaible to determine
the type of training received by Postal Police
Officers. Specifically, the Court cannot
determine whether the primary emphasis of the
Postal Servl~ training Is on the protedlon of life
or property. The OPM states that the pattern of
work for security guards is oriented toward the
protedlon of property while the work of police
officers is oriented toward maintaining law and
order. It is clear, however, from the record that
the PoStal Service employs Postal Pdl~ Officers
for the primary JXUpose of' securtog Postal Sem~
property and controWng access to said property.

Less important to thJa analysis is the physical
Jurisdiction of tbe PPOs. The physical
juriadlctton of PPOs extends only to the physical
boundaries of Postal Service property - property
owned or controlled by the federal government.

Unlike municipal police ollicers, PPOs do nor
have jurisdiction over all propeny, public or
private, within the ph)'SIcal boundaries of their
.jurisdiction.

Because it cannot be shown that defendant's
position as a PPO was akin to a policeman or
other duly appointed la\v enforcement officer or
that any agreement existed between the
~{etro~litan Police Department and the United
States Postal Service pUBUnnt to D.C. Code
Section 4-192, the Court cannot conclude that
defendant was exempt from the provl~ons of the
District of Cciumbia's gun licensure laws. It may
be said, however, that this conclusion pr~ents
some Interesting questions given the sL1te of the
In'" and the apparent change in job tide for this
panlcular position. Although an interesting
question, the Court must be guided by all honest
analysis of the faCtS and the law.

Accordingly, it Is this 16" day of March, 2001
ORDERED that Defendant's Motions are

hereby DENIED. It Is further
ORDERED that Government's Motion is

hereby GRANTED. It is further
ORDERED that the Delendant's guilty plea,

entered on October 3, 2000, stands.
SO ORDERED.

Endnotes
I Deleadant, pumllnt to a plea agreement with

the government, pleaded guilty on October 3, 2000 to
the charae o( attempted carrying a pistol widtout a
license, a lesser Included o(fe~ to carrying a pistol
without a lioenae. Tbe Court, prior to sentencing,
In\1ted me perdes (alter some discussion) to submit
pleadings on the issue as to whether defendant mlgllt
In faCt be ...pt (rom the District o( Columbia gun
IIc!erISuJe J8WI - - -

2 The driver 01 the other vehicle was cited by
Metropolitan PoIJce ~ent officers (or Following
AnodIer ~ 1'ooCloeely,in YkIIation o( 18 D.C.M.R.
2201.4.

J Tbe defendant also claimed, In the alternative.

that be WI8 aempt from SectIon 3204 because he bad
Inteoded to take tbe weIIMm to a pistol range (or taf2et
practice belore be WI8 delayed aM diverted Into me
District o( CoIIDn~a. This delease Is not discussed
herein becaUIe: 1) the deIeodant's rsdeaoe. where
he apparendy ~ the weapon, and the ftrinj mI8e
are located In PrlD~ George's County, Maryland, and
driving (rom the defeDdant's residence to die (Iring
range would not DOnDIUy Deces8ltate passlDg tb~
the DIstrict of CAIImnbta; and 2) defendant did not
advance this argument at the time o( the hearing.

. The Fraternal Order of Police .s a law-

eafOR*llent related lamr union represeodng United
States ~ Serrice poIt~ o(fIoefS, among odtel1; and
Is, according to the union, -the world's largest
Oraml%atioo 01 sworn law enforcement offIcers8.

sSpecIalp)lloeomoenlntlleDlstrfctdC4l8nbta
are Imputed to have a registration certificate (or d1e

Nca- Corac'd on ~ 881
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empk>yer-issued weapon and ammunition because their
employers hold the regis[ration certificate for the
fireann and the ammunition. See Timus ~ United
SWtes, 406 A.2d 1269,1273 (D.C. 1979). Therefore,
special police officers a re not held liable for the crimes
of pusscsslou of an unregistered flre-Jnn and possession
of unregistered ammuni[ion.

6 Tl1rough collective bargainin~, the Postal Setvlce

made changes [0 the unifonned sen'ice. On September
19, 1981, [he Postal Sef\1ce and the then Federation
of Postal Securlcy Police signed an agreement to change
[he name o( the unifOrnled officers from "Security
Police Officer" to .Postal Police Officer" and Issue a
new type o( dut), holster. On April 2, 1985, the two
organizations sl~ned an agreement Issuing badges
inscribed \\1[h the words "Postal Police Officer". On
October 12, 1994, the Fraternal Order of Police and
the Postal Service si~noo an agreement to change the
graphics on their vehicles from "Security Force" to
.Postal Police."

I Classific3tlon Programs Div., OP"., Grade
EooluattOtl Guide for Poltce attd Security Guard
Posttfons (1988). Furthennore, previous administrative
decisions are used to help classify positions.

. See 8 Digest o( Significant Classification Decisions

and Opinions () (U.S. Office of Persona! Managemen[
1986).

;. 9 Afiida\it of Lawrence Katz at 3, Ufdted States ""

S('~oy (F-5748-98). See «<so Memorandum of
Understanding (Sept. 19, 1981); Memorandum o(
UnderstandiJlg bet\veen the UnIted States Postal Service
and Federation of Postal Police Officers (Apr. 2, 1985);
Menlorandum of UnderStanding bet\veen the United
States Postal Sen'ice and Fraternal Order o( Police
National Labor Cotmcil, V.S.P.S. No.2. (Oct. 12, 1994).

10 Standard Position Description - Postal Police

Officer (A), Pro-05 at 1 (Feb. 8, 1990).

II Thegovemment argues that PJStaI servlre JX)lIce

offIcers are akin to special police o(ficers ~because of
their limited authority to carry their se~ice issued
weapon," This argument is (aul()'. III Untied States ""
Prltcllett, the court noted that the District of ColUOlbia
Department of Corrections Issued (irearms to their
officers ollly while on duty at the District of Columbia
jail. 470 F.2d 455, 461 (D.C. Cir. 1972). In that case,
the court (ound that District o( Columbia corrections
officers fall within the exemption outlined in § 22-3205.
As Postal Sen'ice property, the Inspection Service's
regulation of the use of their own firearms, badges, and
ldentiflc:\tions by employees does not Impact upon
DiStrict of Columbia weapons la\vs.

U Gol'ernment's Motion to Confirm that the

De(elldallt i~ not Excepted (rom thc District o(
Columbia's Gun Licensllre Laws at 25 (F-5478-98).

The

~

0 p[mlm!Fili11gs in tIle Courts a11d

Discipline
Continuedjrom p~e 877

recommended by the Board, to demonstrate his
fitness for the practice of law. In the alternative,
if the court declines to require proof of
rehabilitation, then Bar Counsel asks us to
impose conditions of probation more exacting
and more Intru..Clive than those proposed by the
Board.

A. The stltnclLtrd of r~ietD.
In conformity \vlth the applicable rule oi court,

our review of the Board's findings and
recommend:ltlons is deferential: ...

D.C. App. R. XI, § 9 (g)(l). The quoted role
"endorses the Board's exercise of broad
discretion in handing out discipline that is
subjeCt only to a general review for abuse In that
discretion's exercise." In re Go.{fe, 641 A.2d 458,
464 n.7 (D.C. 1994) (per curiam) (quotiDgIf& re
Haupt, 422 A.2d 768, 771 (D.C. 1980) (per
curiam». The Board's recommended discipline
comes to the court with a strong presumption In
favor of its Imposition. Go.{{e, supra, 641 A.2d
at 463 (citing If& re HutchillSO11, 534 A.2d 919,
924 (D.C. 1987) (en banc». "Generally speaking,
If the Board's recommended sanction falls within
a \\ide range of acceptable outcomes, it win be
adopted and imposed." Goffe, supra, 641 A.2d
:1t 463-64. "'Ve must therefore, at the very least,
accord respectful consider:1tlon to the Board's
views." III re Mars/lcdl, 762 A.2d 530, 536 (D.C.
2000).
B. Kersey ,..itigCttiOll

..'. The KerSe)' issues have beel! vigorously
contested before the H~ring Committee and the
Board, and they have been ably briefed in this
court. Without reciting in detail all of the
relevant testimony, we are satisfied, upon careful
consideration of the record as a whole, that the
Board's analysis and recommendation are
re:1sonable and consistent witI} our precedents.
Under these clrcumst:1nces, we must defer to the
findings of the Board.

We begin our consideration of this Issue with
the first element of Lopes' burden under Kersey.
I t Is substantially undisputed that, at the relevant
times, Lopes was suffering from depression' a
disability that has been held to warrant Kersey
mitlglltion. See, e.g., In TC Peek, 56S A.2d 627,
631-32 (D.C. 1989). &ir Counsel and counsel
for the Board hllve ellergetically debllted whether
Lopes' depression was conlparable to the
depression suffered by the respondents in Peek
and in some of our other cllses. In our view,
however, there was clc:1r :1nd convincing
e\;dence to support the Bonrd's finding that

- Cont'd on pate 882
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