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III. Summary of the Argument 

 The District of Columbia’s Brief in Opposition offers no substantive 

argument in rebuttal of the authorities cited by the Appellants in their 

Opening Brief, and instead simply parrots back the ill-reasoned and 

unsupportable conclusions of the District Court’s July 6, 2012 Memorandum 

Opinion and Order.  J.A. 315.  The District of Columbia makes no effort 

whatsoever to rebut the Appellant’s showing that a calculation of their 

weekly wages under the Fair Labor Standards Act must include only “pay 

for work performed”.  Exemptions under FLSA must be narrowly construed 

and the District of Columbia fails to meet its burden of demonstrating any 

exemption.    

 The Appellants have properly demonstrated both Due Process and 

Takings violations.  The District of Columbia acted without lawful authority 

to offset annuity payments it does not pay.  The Appellants were offered no 

meaningful pre-deprivation forum to challenge the offset.  The protections of 

the Comprehensive Merit Protection Act do not provide any pre-deprivation 

hearing procedures and the CMPA is inapplicable to the Appellants for 

several reasons.  The Appellants’ salaries were taken after their rights to 

them had vested under contract and the salaries were taken without 

compensation and for a public purpose.   
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 Contrary to the District of Columbia’s false claims, the Appellants 

have argued for discovery upon their First Amendment and Equal Protection 

claims from the onset of this case and have properly preserved this issue on 

appeal.  The Appellants are indisputably entitled to both discovery and a jury 

trial on any such factual issue arising from these claims.   

 The District of Columbia fails to refute the Appellants’ demonstration 

of the District Court’s exclusive federal question jurisdiction on a multitude 

of their claims.   

 
 
IV.  Argument 
  
1. The District of Columbia fails to meet its distinct burden in 

demonstrating an exemption to the Fair Labor Standards Act.     
 

Contrary to the conclusory assertions of both the District Court and 

the District of Columbia, the pay statements of Appellants Neill, Weeks and 

Ford-Haynes clearly demonstrate that each of these Appellants was paid less 

than $7.25 an hour and less than $455.00 per week for the first pay period of 

2012, in violation of the Fair Labor Standards Act.  29 U.S.C. §§ 206, 207.  

The District Court’s attribution of the Appellants’ existing retirement 

annuity payments to their wages for the purpose of FLSA was contrary to 

the letter and intent of the Act.   
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 The District of Columbia offers no rebuttal whatsoever of the 

Appellants’ demonstration that the pay which may be included must be pay 

for work actually performed.   

The regular hourly rate of pay of an employee is determined by 
dividing his total remuneration for employment (except statutory 
exclusions) in any workweek by the total number of hours actually 
worked by him in that workweek for which such compensation was 
paid. 

 
29 C.F.R. § 778.109 (emphasis added).  See also 29 U.S.C. § 207(e).   
 

 “Generally speaking, what constitutes working time… must be 

determined in accordance with common sense and the general concept of 

work or employment.”  Central Missouri Tel. Co. v. Conwell, 170 F.2d 641, 

646 (8th Cir. 1948) (citing Tennessee Coal, Iron & Railroad Co. v. Muscoda 

Local No. 123, 135 F.2d 320 (5th Cir. 1943)).  Payment of a pre-existing 

obligation of pension benefits cannot be described as within any “general 

concept of work or employment”.    

We construe the exemption narrowly against the employer seeking to 
assert it, and the employer bears the burden of proof on each element 
of the claimed exemption.   

 
Bowers v. NOL, LLC, 114 Fed. Appx. 739, 741 (6th Cir. 2004) (citing 

Douglas v. Argo-Tech Corp., 113 F.3d 67, 70 (6th Cir. 1997)). 

We have held that these exemptions are to be narrowly construed 
against the employers seeking to assert them and their application 
limited to those establishments plainly and unmistakably within their 
terms and spirit.  The three conditions of [prior FLSA exemption for a 
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retailer] are explicit prerequisites to exemption, not merely suggested 
guidelines for judicial determination of the employer’s status. 
 

Arnold v. Ben Kanowsky, Inc., 361 U.S. 388, 392 (1960) (footnotes omitted).  

See Prakash v. American Univ., 727 F.2d 1174, 1178 (D.C. Cir. 1984) 

(citing Arnold; Idaho Sheet Metal Works, Inc. v. Wirtz, 383 U.S. 190, 206 

(1966) and applying them to the FLSA professional worker exemption).  See 

also Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 448 (D.C. Cir. 1976) 

(“statutory exceptions and exemptions [of FLSA] are considered matters of 

affirmative defense to be proven by the employer.”) 

The only statutory exception to this requirement is set forth in 29 
U.S.C. § 203(m), which allows an employer to count as wages the 
reasonable cost “of furnishing [an] employee with board, lodging, or 
other facilities, if such board, lodging, or other facilities are 
customarily furnished by such employer to his employees.” 

 
Arriaga v. Fla. Pac. Farms, L.L.C., 305 F.3d 1228, 1235 (11th Cir. 2002) 

(emphasis added). 

Congress did not intend by the Portal Act to change the general rule 
that the remedial provisions of the Fair Labor Standards Act are to be 
given a liberal interpretation and exemptions therefrom are to be 
narrowly construed and limited to those who can meet the burden of 
showing that they come “plainly and unmistakably within the terms 
and spirit” of such an exemption. 

 
Central Missouri Tel. Co., 170 F.2d at 644 (quoting an interpretive bulletin 

of the Administrator of the Wage and Hour Division of the United States 

Department of Labor).  See also Vega ex rel. Trevino v. Gasper, 36 F.3d 
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417, 424 (5th Cir. 1994) (quoting Dunlop v. City Electric, Inc., 527 F.2d 394, 

401 (5th Cir. 1976) (defining “principal activity” compensable under Portal 

Act “to include activities ‘performed as part of the regular work of the 

employees in the ordinary course of business. . . . [the] work is necessary to 

the business and is performed by the employees, primarily for the benefit of 

the employer . . .’” 

 The Appellants’ pension payments aren’t payments for work at all.  

They are payments of an obligation which vested upon their prior 

employment with the District of Columbia and the Appellants’ monetary 

contributions to a fund to which, by a curious legislative history, the United 

States Treasury is now obligated to pay them from, and such payments are 

intended to be received whether they work or not.  These pension payments 

fell squarely outside the “pay for work performed” described by the FLSA 

and could not be considered in the calculation of whether the District of 

Columbia violated the FLSA.  The District Court’s inclusion of the 

Appellants’ pension payments as “pay for work performed” was derogative 

of “the general concept of work or employment” and created solely by 

improper judicial fiat a new class of “pay for work performed” which was 

never permitted or intended by Congress.  The District of Columbia’s 

rebuttal of this argument is nothing more than a pat endorsement of the 
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District Court’s unfounded position and this by itself cannot be considered to 

meet the District of Columbia’s burden in demonstrating that it has met any 

kind of statutory exception.   

 

2. The District of Columbia has taken private property for public 
use without due process or just compensation in violation of the 
Fifth Amendment. 

 
a. The District of Columbia’s argument fails as there can be 

no lawful cause to take away salaries for work already 
performed or retirement benefits the District of Columbia 
does not pay.   

 
Whether the District of Columbia legislates away a property right or, 

in this case, improperly construes an existing law as a pretext to take away a 

property right, there must be just compensation for the taking.  Tahoe-Sierra 

Pres. Council v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 322 (2002).  

The District of Columbia relies solely upon the now superseded D.C. CODE 

§ 5-723(e) to justify its taking of the Appellants’ salaries.  It offers no other 

theory which would justify a lawful taking of salaries for work already 

performed.  Indeed, the District of Columbia offers no argument in support 

of this proposition other than that the words exist upon a page in a code book 

without context.  In doing so, the District of Columbia ignores the entirety of 

the subsequent legislative history and that the express language of the 

District of Columbia Retirement Protection Act of 1997 supersedes the 
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inconsistent language of the District of Columbia Retirement Reform Act of 

1979 found in D.C. Code § 5-723(e).  See PUB. L. 105-33, Sec. 11084(a)(1).   

The § 5-723(e) language is completely inconsistent with the 1997 Act 

as the § 5-723(e) language is predicated upon the fact, at the time, that 

responsibility of funding and administering all District of Columbia 

annuitants was transferred to the District of Columbia in 1979, a situation 

which was reversed with the 1997 Act.  Any entitlement the District of 

Columbia had to offset annuity payments the District itself was paying was 

lost upon the United States Treasury’s assumption of such payments in their 

entirety.  The District of Columbia offers no argument in rebuttal and does 

not even suggest that § 5-723(e) is not inconsistent with the 1997 Act.  This 

issue must be treated as conceded by the District of Columbia for its lack of 

developed argumentation.   

The stated purpose of D.C. Act 15-489 was “to treat former District 

government employees who are federal annuitants the same as former 

federal government employees who are federal annuitants by eliminating the 

reduction in pay of a former District government employee who is a 

reemployed federal annuitant.”  51 D.C. REG. 8779.  None of the language in 

D.C. Act 15-489 indicates that a PFRS federal annuitant would not be 

entitled to this protection.  This law remains in effect today. 
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Even if § 5-723(e) were not expressly superseded by the 1997 Act, the 

effect of § 5-723(e) under the present circumstances would still be District 

of Columbia taking away money from the Appellants which the federal 

government has given them.  The District of Columbia wholly fails to 

explain why it would be any more entitled to take away retirement benefits it 

now does not pay any more than it would if the Appellants received benefits 

from United Airlines or Ford Motor Company.  § 5-723(e) was written at a 

time when the District of Columbia paid such benefits.  It no longer pays 

these benefits and no longer has any right to take them from the Appellants 

who rightfully earned them.   

 

b. The District of Columbia cannot now identify any pre-
deprivation due process the Appellants received as there 
was none.   

 
Within the same page, the District of Columbia highlights its own 

shortcomings in providing any due process to the Appellants. 

In any event, as the district court concluded, the employees “were 
provided all that due process requires (i.e., notice and a forum to 
challenge the impending offset).”   
 

Opp’n Br. at 27 (citation omitted).    

Here the employees “received notice of the offset months before it 
became effective” and were told whom to contact with questions, but 
they failed to do so.   
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Id. (citation omitted).   

 The District of Columbia then fails to explain how giving the name of 

a person to contact with questions in any way comports with providing them 

with a pre-deprivation forum to challenge the offset.1  The District of 

Columbia goes on to complain that the Appellants did not avail themselves 

of a grievance procedure under the CMPA, yet no grievance had yet ripened 

until the offset had already taken place.  See D.C. CODE §§ 1-616.52(a), 1-

616.53(b) (no provisions for any kind of pre-deprivation grievance 

procedures).   See also D.C. CODE § 1-616.51 (CMPA notice and hearing 

procedures only applicable to disciplinary actions).   

Certainly no suggestion of a pre-deprivation CMPA remedy was made 

to the Appellants at the time that the offset was first announced or at the time 

it was implemented.2  See J.A. 106-107, 111-114.  As Appellants Louis 

Cannon, Stephen Watkins, Eric Gainey and Gerald Neill were appointed as 

Management Supervisory Service employees, J.A. 82-83, 86-88, 90-92, 94-

95, they were not entitled to CMPA protection from adverse employment 

                                                 
1 The Appellants assert, and discovery will reveal, that those of them who 
did attempt to contact this person never received any response to their 
inquires.   
2 There certainly was no notice whatsoever at the time of implementation.  
The Appellants learned of the offset being finally implemented only upon 
receiving their pay statements and finding their money gone.   
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actions.   See Grant v. District of Columbia, 908 A.2d 1173, 1178 (D.C. 

2006) (“MSS employees are statutorily excluded from the Career Service 

and thus cannot claim those protections” citing D.C. Code §§ 1-608.01(a), 1-

609.51; Leonard v. District of Columbia, 794 A.2d 618, 624 (D.C. 2002).  

As previously asserted by the Appellants, each was a pre-Home Rule 

employee with the Metropolitan Police Department and not subject to 

CMPA at any rate.   

 If the District of Columbia never expressly suggested that the 

Appellants were entitled to any CMPA grievance procedure, the District 

cannot now demand that they have had exhausted it.  See United States v. 

Arias-Ordonez, 597 F.3d 972, 977 (9th Cir. 2010). 

To determine what type of notice is adequate to satisfy the Due 
Process Clause, we apply the test set forth in Mullane v. Central 
Hanover Bank & Trust Co., 339 U.S. 306 (1950).  See Dusenbery v. 
United States, 534 U.S. 161, 167-68 (2002); [Grayden v. Rhodes, 345 
F.3d 1225, 1242 n.13 (11th Cir. 2003)]. Under the Mullane standard, 
notice must be “reasonably calculated, under all the circumstances, to 
apprise interested parties of the pendency of the action and afford 
them an opportunity to present their objections.” Mullane, 339 U.S. at 
314. 
 

Arrington v. Helms, 438 F.3d 1336, 1349-1350 (11th Cir. 2006) (parallel 

citations omitted). 

[N]otice of the right to a hearing can be provided by “published, 
generally available state statutes and case law,” “public sources,” “any 
publicly available document,” and “documents accessible to the 
public.”  
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Grayden, 345 F.3d at 1241-1242 (quoting City of West Covina v. Perkins, 

525 U.S. 234, 242 (1999)). 

 Given the complete lack of any suggestion within the District of 

Columbia’s pre-deprivation notice to the Appellants of a CMPA grievance 

procedure, and the lack of any apparent applicability to either a pre-

deprivation challenge or a non-disciplinary offset to salaries being a proper 

subject matter for such a grievance, the District of Columbia’s claimed 

provision of a pre-deprivation forum fails the Mullane and Grayden notice 

requirements outright.  The District of Columbia cannot rest upon a 

complete lack of express notice when there is no obvious administrative 

remedy in the statutes. 

The District of Columbia wrongfully states that it had a “practice of 

offsetting their salaries by the amounts of the pension payments”.   Opp’n at 

1.  This was not the case.  The “practice” of the District of Columbia prior to 

January 1, 2012 was in fact not to offset the salaries of the Appellants 

whatsoever and indeed the Appellants had worked for the Protective 

Services Police Department for several years prior to any offset being 

implemented upon them.  Certainly the complete absence of a prior practice 

lends support to the Appellants’ present assertion that there was no 

recognized administrative remedy available to them, unlike the generally 
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recognized remedies described in City of West Covina for a citizen whose 

property is seized in a search warrant.  “Once the property owner is 

informed that his property has been seized, he can turn to these public 

sources to learn about the remedial procedures available to him.”  525 U.S. 

at 241.   

The District of Columbia further ignores that District of Columbia law 

prohibited “splitting” the claims between the judicial and the administrative 

processes and the Appellants were compelled to pursue all of their remedies 

with the District Court.  Herein, the Appellants pled, inter alia, violations of 

the Fair Labor Standards Act and sought emergency and permanent 

injunctive relief from the District Court.  See ECF Docket # 2, 3, 12 and J.A. 

11, 17-18, 21.  Where the District Court had indisputable federal question 

jurisdiction over the Appellants’ FLSA claims and their constitutional torts, 

the District Court had exclusive jurisdiction over the Appellants’ federal 

retirement benefit claims under D.C. Code § 1-803.01, and the CMPA could 

not provide the injunctive remedies requested, there could be no requirement 

of exhaustion of administrative remedies made upon them.   

 The Appellants have sufficiently pled that they were lawfully entitled 

to their salaries without offset and that the District of Columbia took such 

salaries without lawful cause, without compensation and without any 
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mechanism for the Appellants to address the District of Columbia’s claims 

prior to the taking.  The Appellants were not required to exhaust any 

administrative remedies prior to seeking injunctive relief on their federal 

claims.  The District of Columbia was not entitled to any summary 

adjudication on these points.   

 

c. The Appellants’ salaries were indisputably taken for a 
public purpose.  

 
The District of Columbia makes a logical fallacy in claiming that the 

Appellants’ salaries were not taken from them for a public purpose.   

Indeed, prior to the plurality’s decision in Eastern Enterprises, it was 
well-accepted that an obligation to pay money does not constitute a 
taking. See, e.g., United States v. Sperry Corp., 493 U.S. 52, n.9 
(1989) (holding that a federal statute requiring the payment of a 
portion of an arbitral award from the Iran-United States Claim 
Tribunal to the United States government did not violate the Takings 
Clause because, in part, “it is artificial to view deductions of a 
percentage of a monetary award as physical appropriations of 
property. Unlike real or personal property, money is fungible”); Atlas 
Corp. v. United States, 895 F.2d 745, 756 (Fed. Cir.), cert. denied, 
498 U.S. 811 (1990) (holding that Uranium Mill Tailings Radiation 
Control Act’s requirement that uranium producers spend large sums to 
clean up uranium tailings piles did not constitute an unconstitutional 
taking of property under the Takings Clause because there is no 
allegation “of a physical taking of any of its property. . . . [Uranium 
producer] alleges only that it will be required to spend sums of money 
for reclamation of tailings and mill decommissioning”). 

 
Adams v. United States, 2003 U.S. Claims LEXIS 238, 26-27 (Aug. 11, 

2003) (parallel citations omitted).   
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 Insofar as the Adams decision is not in evident conflict with Supreme 

Court precedent, the present case is easily distinguished.  “[T]akings of 

contracts have been found where the government takes away property 

already acquired under the operation of the contract, deprives fruits already 

reduced to possession by [] lawfully made contracts, or repudiates debts to 

save money.”  Buse Timber & Sales, Inc. v. United States, 45 Fed. Cl. 258, 

263 (1999) (citing Bowen v. Public Agencies Opposed to Social Security 

Entrapment, 477 U.S. 41 (1986); Perry v. United States, 294 U.S. 330, 350-

351 (1935); Lynch v. United States, 292 U.S. 571, 576-577 (1934)).   

Fifth Amendment commands that property be not taken without 
making just compensation.  Valid contracts are property, whether the 
obligor be a private individual, a municipality, a State or the United 
States.  

 
Lynch, 292 U.S. at 579. 
 

Punctilious fulfillment of contractual obligations is essential to the 
maintenance of the credit of public as well as private debtors. No 
doubt there was in March, 1933, great need of economy. In the 
administration of all government business economy had become 
urgent because of lessened revenues and the heavy obligations to be 
issued in the hope of relieving widespread distress. Congress was free 
to reduce gratuities deemed excessive. But Congress was without 
power to reduce expenditures by abrogating contractual obligations of 
the United States. To abrogate contracts, in the attempt to lessen 
government expenditure, would be not the practice of economy, but 
an act of repudiation. 

 
Perry, 294 U.S. at 352-353 (quoting Lynch, 292 U.S. at 580).   
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 In the present case, the Appellants labored for years upon 

representations that they would be paid salaries without offset.  In October, 

2011, the District of Columbia announced that it would offset the 

Appellants’ salaries starting November 19, 2011.  J.A. 106-107, 111-114.   

Having no formal pre-deprivation procedure available to them, they bitterly 

but informally protested the offset to their superiors, asserting the offset was 

illegal for the reasons previously stated.  On November 19, 2011, no such 

offset occurred, nor did any occur for the remainder of the year.  The 

Appellants reasonably believed they had won this argument and continued to 

work under the same terms in which they were hired.  Without further 

announcement, and after work had already been performed but not yet paid, 

the District of Columbia offset the Appellants’ salaries for the first pay 

period of 2012.   

The District of Columbia incurred a contractual debt for the services 

performed by the Appellants for the first pay period of 2012 and then 

repudiated that debt without lawful authority.  This lands the District of 

Columbia’s conduct well within the definition of an unconstitutional taking 

as described in Buse Timber.  The District of Columbia does not now 

suggest, and nor do the Appellants, that the money saved by reputation of 

these debts enriched any private person, but instead was done for the benefit 
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of the “public fisc”.  The offset money was owed to private persons for 

services already performed and was apparently returned to the general fund 

of the District of Columbia’s treasury a taking for a public purpose without 

compensation to the Appellants.  The District of Columbia offers no 

distinction from Buse Timber, a case directly on point, but instead offers a 

different case, Adams, which stands for a proposition simply inapplicable to 

the present circumstances and insofar as it is offered in support of the 

District of Columbia’s present defenses, lies in direct conflict with the 

Supreme Court precedent cited herein.  In this regard, the Appellants’ 

argument is in no way conclusory, but instead is well-supported by the 

authorities cited herein.   

 

d. The District of Columbia fails to refute the Appellants’ 
showing they are entitled to discovery and a jury trial on 
their Equal Protection claims.   

 
Once again, the District of Columbia hangs its hat upon the 

inappropriate legal conclusions of the District Court.  The District of 

Columbia offers no further elucidation in support of the Court’s plainly 

wrong decision, yet this reviewing Court owes no deference to it.  The law 

of this jurisdiction mandates discovery and a jury trial on the issue of 

whether parties are sufficiently similarly situated to be afforded equal 
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protection of the law.  The District Court is simply not entitled to make a 

factual determination without evidence on this issue.    

The District also asserts that the violations at the Ayers Place and 
Ames Street buildings were less serious than those at the tenants’ 
buildings, particularly 1512 Park Road, which had electrical problems 
and lacked an adequate fire escape. But making such judgments is 
the jury’s responsibility, and especially given the inspector’s 
testimony that the Ames Street building was in “equally bad 
condition,” we think a reasonable jury could find the violations at the 
Ayers Place and Ames Street buildings sufficiently comparable to 
those at the tenants’ buildings to undermine the District’s claim of 
non-discriminatory intent.  

 
2922 Sherman Ave. Tenants’ Ass’n v. District of Columbia, 444 F.3d 673, 

684 (D.C. Cir. 2006) (citing Gunning v. Cooley, 281 U.S. 90, 94 (1930) 

(explaining that it is for the jury to decide the “effect or weight of evidence”) 

emphasis added).  “Whether two employees are similarly situated ordinarily 

presents a question of fact for the jury.”  George v. Leavitt, 407 F.3d 405, 

414-415 (D.C. Cir. 2005) (quoting Graham v. Long Island R.R., 230 F.3d 

34, 39 (2d Cir. 2000) and citing Mungin v. Katten Muchin & Zavis, 116 F.3d 

1549, 1555 (D.C. Cir. 1997)).  

EPA argues, however, that George and the other engineers were not 
similarly situated, as a matter of law, because she was a probationary 
employee and they were not.  EPA is correct that we have held that 
probationary employees and permanent employees are not similarly 
situated, observing that, under federal regulations, probationary 
employees may be terminated for problems even if those problems 
would not be good cause for terminating a permanent employee.  
Here, however, the other engineers were not federal civil servants, but 
were participants in EPA’s Senior Environmental Employment 
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Program.  George asserts that, as such, these engineers “were de facto 
‘at-will’ employees . . . who could be terminated at any time, without 
notice and for any non-discriminatory reason,” and EPA does not 
dispute this characterization.  Under these circumstances, we think 
that a reasonable jury could conclude that George and the other 
engineers were similarly situated. 

 
George, 407 F.3d at 415 (D.C. Cir. 2005) (citing Holbrook v. Reno, 196 

F.3d 255, 262 (D.C. Cir. 1999); McKenna v. Weinberger, 729 F.2d 783, 

789-90 (D.C. Cir. 1984), additional citations, internal flags omitted). 

 The District of Columbia offers no rebuttal of or distinction from 

these authorities.  It only makes a long recital of conclusory factual 

allegations to which the Appellants can offer no rebuttal simply because they 

have been afforded no discovery.  By the District of Columbia’s lack of 

developed argumentation on the point of discovery, the issue should be 

treated as conceded and summarily reversed.   

 

3.  The Appellants’ First Amendment Claims 
 

Likewise with the Appellants’ Equal Protection claims, the District of 

Columbia recites a series of factual allegations which the Appellants cannot 

rebut as there has been no discovery on these issues.  The District of 

Columbia offers a single unauthenticated piece of paper for the proposition 

that it decided to terminate Appellant Cannon his position as Chief of Police 
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of the District of Columbia Protective Services Police Department months 

before actually doing so.   

As previously stated, Cannon was terminated with no prior notice of 

any disciplinary action and less than two weeks after this lawsuit was filed.  

The Appellants fully denied the District of Columbia’s allegation that 

Cannon’s termination was for any disciplinary reason and offered authority, 

some of which was premised upon their own decades of experience as police 

administrators, that the alleged cause was not an ordinary or reasonable basis 

for termination of a police officer or police official.  The Appellants assert to 

the present day that that the District of Columbia’s alleged cause for 

Cannon’s termination was entirely pretextual, and those documents offered 

in support thereof were likely fraudulent.  “Usually, proffering ‘evidence 

from which a jury could find that [the employer’s] stated reasons . . . were 

pretextual . . . will be enough to get a plaintiff’s claim to a jury.’”  George, 

407 F.3d at 413 (quoting Carpenter v. Fannie Mae, 165 F.3d 69, 72 (D.C. 

Cir. 1999) (citing Aka v. Wash. Hosp. Ctr., 156 F.3d 1284 (D.C. Cir. 1998) 

(en banc))).  

However, it is unnecessary to address defendant’s multiple grounds 
for dismissal because Cannon cannot establish causation, for he 
cannot show that the initiation of the instant suit “was a substantial or 
motivating factor in prompting [his firing].” [Wilburn v. Robinson, 
480 F.3d 1140, 1149 (D.C. Cir. 2007)]; see Velikonja v. Mueller, 362 
F. Supp. 2d 1, 24 (D.D.C. 2004) (“Plaintiff fails to offer evidence to 
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suggest a link between the government’s conduct and [this lawsuit]; 
thus, the Court need not consider whether his [initiation of this suit] 
was constitutionally protected.”), aff’d, 466 F.3d 122, 124 (D.C. Cir. 
2006). 

 
J.A. 333.   
 

The Appellants could not produce this evidence because they were not 

for a single moment permitted to make inquires and request production of 

such evidence, evidence indisputably in the sole possession of the District of 

Columbia.  The very case cited by the District of Columbia for this 

proposition demands the exact opposite result the District suggests herein. 

In granting summary judgment for the Navy on Greene’s claim for 
sexual harassment, the district court quite clearly invaded the province 
of the jury. Greene submitted a sworn affidavit stating that Clause had 
harassed and raped her, and that the proffered diary suggesting 
otherwise was a forgery. If true, these allegations are indisputably 
sufficient to support a verdict against the Navy under Title VII. The 
allegations may, of course, be false. That is a question not for the 
court, however, but for the jury. 

 
Greene v. Dalton, 164 F.3d 671, 674 (D.C. Cir. 1999) (citing Gary v. Long, 

59 F.3d 1391, 1397 (D.C. Cir. 1995), internal flag omitted). 

The evidence that the Appellants did present exactly what the District 

Court said it did not.  The Appellants demonstrated that the stated cause for 

Cannon’s termination was abnormal and unfounded, regardless of whatever 

due process Cannon might have been entitled.  The District of Columbia 

harps on its assertion that Cannon wasn’t formally subject to the standards 
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cited by the Appellants, see Opp’n Br. at 40, n.11, yet these standards show 

that absent Cannon’s protected speech, such termination was without any 

reason or justification.  This is sufficient to justify a further factual inquiry.  

The District Court accepted without question the self-serving evidence 

provided by the District of Columbia and permitted the entirety of the 

Appellants’ case regarding Cannon’s firing to be dismissed without a trial 

based upon a single piece of paper.   The District of Columbia, hopefully 

tongue in cheek, now insists the Appellants are at somehow fault for not 

prematurely demanding such discovery.  The District then takes this 

proposition to an unacceptable conclusion, falsely claiming the Appellants 

did not preserve the issue for appeal.  

Before the district court, the employees did not argue that that they 
were entitled to discovery.  
 

Opp’n Br. at 43.   

The claimed cause for Cannon’s termination conflicts with the 
Defendant’s policy of Progressive Discipline, as well as the Douglas 
factors, in several regards. First, the Defendant has failed to either 
thoroughly investigate Cannon’s claimed misconduct, or it has failed 
to produce any documentation that demonstrates that such an 
investigation was done. The sole document in support, ECF Docket # 
17-1, neither attaches nor references any supporting documentation 
whatsoever. As set forth in Cannon’s attached affidavit, he and the 
other Plaintiffs have no documentation regarding these allegations. 
The Plaintiffs are fully entitled to complete discovery on this issue 
and to receive whatever documentation the Defendant possesses in 
support of its claim that it had “legitimate, independent reasons” for 
Cannon’s termination. 
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J.A. 173-174 (emphasis added).  
 

The Defendant’s citation to Tumminello v. United States, 14 Cl. Ct. 
693 (1988) proves the Plaintiffs’ need for discovery if in fact, as the 
Defendant claims, the retired federal annuitants reemployed by DGS 
are somehow distinguished from the retired federal annuitants 
reemployed by MPD. “The determination of whether an exemption 
applies to a given individual, however, is a very fact-specific 
exercise.” Id. at 697 (citing Walling v. General Indus. Co., 155 F.2d 
711, 713 (6th Cir. 1946) aff’d 330 U.S. 545 (1947); Cervino v. 
Matthews, No. 76-1384 (E.D. Pa. July 13, 1978) (bench opinion by 
BECKER, J.); Phillips v. Federal Cartridge Corp., 69 F. Supp. 522, 
524 (D. Minn. 1947) (quoting Skidmore v. Swift & Co., 323 U.S. 134 
(1944)); Wright v. United States Rubber Co., 69 F. Supp. 621, 623 
(S.D. Iowa 1946)). The Defendant’s citation to [Noble v. United States 
Parole Comm’n, 194 F.3d 152, 154 (D.C. Cir. 1999)], fares no better, 
as Noble cites Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 
439 (1985) and asserts the “requirement that government not treat 
similarly situated individuals differently without a rational basis” 
(emphasis in original). This premise brings us right back to the need 
for discovery upon the Plaintiffs’ equal protection claims and again, 
the Defendant’s citation supports this proposition. 

 
Pl.s’ Opp’n Mem. to Def.’s Mot. Sum. J. at 18.  ECF # 30 at 19. 
 

The Defendant repeatedly asks the Court to rule for it solely upon 
hyper-technical issues of pleading, particularly inappropriate upon the 
Defendant’s present demand this case be dismissed prior to discovery.  
Herein, the District of Columbia endlessly claims that the Plaintiffs’ 
multitude of Rule 56 (f) affidavits are insufficient to survive summary 
judgment and that the Plaintiffs’ robust argumentation in support of 
their demands for discovery contained within their memorandum 
somehow cannot be considered. 
 

Pl.s’ Reply Mem. at 1.  ECF Docket # 35 at 1.   
 

The Defendant then makes a self-defeating argument demanding that 
the Plaintiffs must produce “record evidence” in rebuttal of the 
Defendant’s pre-discovery Motion for Summary Judgment.  ECF 
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Docket # 34 at 4 (citing Hinson v. Merritt Ed. Center, 579 F.Supp.2d 
89, 92 (D.D.C. 2008) (review of an administrative decision with a 
developed evidentiary record); Globalaw Ltd. v. Carmon & Carmon 
Law Office, 452 F.Supp.2d 1, 28 n.11 (D.D.C. 2006) (motion for 
summary judgment brought “following a round of extended, highly 
acrimonious discovery”, 452 F.Supp.2d at 5)).  See also ECF Docket 
# 34 at 5 (citing Burt v. Nat’l Republican Club of Capitol Hill, 2011 
U.S. Dist. LEXIS 141387 (D.D.C. Dec. 8, 2011) (motion for summary 
judgment was filed after close of discovery and this Court’s Opinion 
granting motion as quoted by Defendant relied heavily upon such 
discovery’s deposition testimony)).     

 
Id. at 2-3.   
 

There has not yet been any proper opportunity for such discovery.  

The District of Columbia moved to dismiss the case at its very onset, there 

has never been a discovery scheduling order set in this case, and the 

Appellants have properly and expressly demanded at every given 

opportunity that the District Court afford them the very discovery the 

District of Columbia now says the Appellants waived. 

In the same vein, the District Court accepted the District of 

Columbia’s allegation that salary payments due to the Appellants somehow 

were the subject of a “clerical error” and that the Appellants received paper 

checks instead without any further harm to them.  The Appellants asserted 

that the District of Columbia intentionally withheld each of the Appellants’ 

paychecks to intimidate them into not pursuing their claims against the 

District of Columbia, and to effectually impede them from pursuing such 
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claims against the District of Columbia by cutting off their funding to pay 

for such litigation.  See ECF Docket # 11-1 at 4.  Only after the Appellants 

employed the withholding of their paychecks as a new cause of action for 

First Amendment retaliation was the story of the “clerical error” concocted 

by the District of Columbia and the paper checks “discovered” in the payroll 

administrator’s office.  Once again, these disputed factual issues, particularly 

as to intent of the District of Columbia’s administrators, were proper issues 

for discovery and a jury’s consideration, not within the purview of summary 

adjudication by the District Court. 

 

4. The District of Columbia offers no meaningful rebuttal of the 
Appellants’ demonstration of the District Court’s subject matter 
jurisdiction over a multitude of claims. 

 
Once again, the District of Columbia simply parrots back the District 

Court’s unfounded and ill-reasoned decision to deprive the Appellants of 

proper federal question jurisdiction for their claims.  Improperly couched as 

an argument regarding supplemental jurisdiction rather than federal question 

jurisdiction, the District of Columbia offers no analysis or rebuttal of the 

Appellants’ argument other than to say that the Public Salary Tax Act is not 

applicable to the District of Columbia.  It is unclear as to why this 

proposition is offered by the District of Columbia, as the Appellants’ 
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reference to the PSTA is only tangentially referenced in their argument that 

a tax has been imposed upon them in violation of D.C. Code § 1-

206.02(a)(5).3  Beyond this red herring, the District of Columbia’s argument 

is simply that it does not impose a tax upon the Appellants because the 

purpose of the offset is not to raise revenue.  Opp’n Br. at 48 (citing Rural 

Tel. Coalition v. FCC, 838 F.2d 1307, 1314 (D.C. Cir. 1988)).  Instead, the 

District argues, the purpose of the offset is to protect the public fisc from 

double dipping – by raising revenue. 4  Of course there is no double dipping 

at all, as the District of Columbia doesn’t pay the Appellants’ pensions and 

apparently protecting the public fisc is an insufficient cause not to 

meaningfully offset the pensions of those favorited annuitants now 

reemployed at the Metropolitan Police Department. 

                                                 
3 The PSTA is applicable to all states, and the District of Columbia is 
defined as a state within the Internal Revenue Code.  26 U.S.C. § 
7701(a)(10).  Contrary to the District of Columbia’s citation thereto, Banner 
v. United States, 428 F.3d 303 (D.C. Cir. 2005), offers no authority that the 
District of Columbia is not subject to the PSTA.   
4 The District of Columbia’s argument in this regard is particularly self-
defeating.  D.C. Code § 11-1201 provides that the Superior Court has 
exclusive jurisdiction over the validity and amount of all assessments of tax 
made by the District of Columbia.  However as the District of Columbia 
contests that the offset is not a tax at all, this issue is solely vested within the 
purview of the federal judiciary.  See Opening Br. at 43-44 (citing, inter 
alia, Qwest Communs. Corp. v. City of Berkeley, 146 F. Supp. 2d 1081, 
1091 (N.D. Cal. 2001); Moe v. Confederated Salish & Kootenai Tribes of 
Flathead Reservation, 425 U.S. 463, 471 (1976)). 
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Given the lack of developed argumentation and the persuasive 

authority cited by the Appellants to the contrary, these issues should again 

be treated as conceded.  

   

VIII.  Conclusion  
 
 The District Court’s July 6, 2012 Opinion and Order should be 

reversed with instructions for the District Court to enter summary judgment 

for the Appellants on their FLSA claims, permit discovery upon their First 

Amendment and Equal Protection Claims and for the Court to consider the 

Appellants’ illegal taxation claims as proper subject matter for the Court.  A 

finding of such federal subject matter jurisdiction on any point should 

require reversal of the District Court’s dismissal of the Appellants’ other 

claims.    

Respectfully submitted, this 24th day of December, 2012, 
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