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OPPOSITION TO DEFENDANT’S MOTION TO DISMISS 
 
 The Plaintiffs hereby oppose the Defendant’s Motion to Dismiss.  Regardless of 

the Court’s stated displeasure to the contrary, it retains irrefragable jurisdiction over the 

entirety of the Plaintiffs’ claims.  The federal jurisdiction over the Plaintiffs’ Fair Labor 

Standards Claims has been adjudicated and ascertained in the affirmative with finality.  

Those remaining of the Plaintiffs’ claims are part the same case and controversy and any 

particularly “novel or complex issue[s]” before the Court are certainly federal issues, not 

state law issues. 

 

1. The Plaintiffs’ prevailing federal claim on appeal firmly establishes, and 
does in no way diminish, their claim of supplemental jurisdiction.   

 
“[I]n any civil action of which the district courts have original jurisdiction, the 

district courts shall have supplemental jurisdiction over all other claims that are so related 

to claims in the action within such original jurisdiction that they form part of the same 

case or controversy…”  28 U.S.C. § 1367(a) (emphasis added).  “[I]t is clear that section 

1367(a) authorizes a district court to exercise its supplemental jurisdiction in mandatory 
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language.”  Lindsay v. Gov’t Employees. Ins. Co., 448 F.3d 416 (D.C. Cir. 2006) (citing 

New Rock Asset Partners, L.P. v. Preferred Entity Advancements, Inc., 101 F.3d 1492, 

1509 (3d Cir. 1996) (“By its language § 1367(a) confers jurisdiction in mandatory terms 

to include those cases ‘which form part of the same case or controversy under Article III 

of the United States Constitution” (except as expressly excluded by statute or as provided 

for in subsections (b) and (c)).”); McCoy v. Webster, 47 F.3d 404, 406 n.3 (11th Cir. 

1995) (“Section 1367(a) requires the district court to exercise supplemental jurisdiction 

over claims which are closely related to claims over which the district court has original 

jurisdiction.” (emphasis added)); Executive Software N. Am. v. U.S. Dist. Ct. for the Cent. 

Dist. of Cal., 24 F.3d 1545, 1555 (9th Cir. 1994) (“By use of the word ‘shall,’ the statute 

makes clear that if power is conferred under section 1367(a), and its exercise is not 

prohibited by section 1367(b), a court can decline to assert supplemental jurisdiction over 

a pendent claim only if one of the four categories specifically enumerated in section 

1367(c) applies.”)). 

“A federal claim and a state law claim form part of the same Article III case or 

controversy if the two claims derive from a common nucleus of operative fact such that 

the relationship between [the federal] claim and the state claim permits the conclusion 

that the entire action before the court comprises but one constitutional case.”  Lindsay, 

448 F.3d at 423-424 (quoting Chicago v. Int’l Coll. of Surgeons, 522 U.S. 156, 164-165 

(1997) (quoting United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966)) (additional 

quotation marks omitted, alteration in original))).  “Nonfederal claims are part of the 

same ‘case’ as federal claims when they… are such that a plaintiff would ordinarily be 

expected to try them in one judicial proceeding.”  Kuba v. 1-A Agric. Ass’n, 387 F.3d 
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850, 855-856 (9th Cir. 2004) (quoting Trs. of the Constr. Indus. & Laborers Health & 

Welfare v. Desert Valley Landscape & Maint., Inc., 333 F.3d 923, 925 (9th Cir. 2003) 

(internal quotation marks omitted)).  See also Osborn v. Haley, 549 U.S. 225, 245 (2007) 

(quoting Mine Workers, supra).    

The district courts may decline to exercise supplemental jurisdiction over a claim 
under subsection (a) if-- 
   (1) the claim raises a novel or complex issue of State law, 
   (2) the claim substantially predominates over the claim or claims over which the 
district court has original jurisdiction, 
   (3) the district court has dismissed all claims over which it has original 
jurisdiction, or 
   (4) in exceptional circumstances, there are other compelling reasons for 
declining jurisdiction. 

 
28 U.S.C. § 1367(c).   
 

“To decline jurisdiction under § 1367(c)(3), the district court must first identify 

the dismissal that triggers the exercise of discretion, and then explain how declining 

jurisdiction serves the objectives of economy, convenience and fairness to the parties, and 

comity.”  Trs. of the Constr. Indus, 333 F.3d at 925 (citing Executive Software N. Am., 

Inc., 24 F.3d at 1557). 

Our cases upholding the exercise of discretion under § 1367(c)(3) have all 
involved dismissals for failure to state a claim or a grant of summary judgment to 
the defendant on the federal claim. See, e.g., [Bryant v. Adventist Health 
System/West, 289 F.3d 1162 (9th Cir. 2002)] (summary judgment for defendants 
on federal claim); Ove v. Gwinn, 264 F.3d 817, 821 (9th Cir. 2001) (Rule 12(b)(6) 
dismissal of federal claims).  In each case, we held it appropriate for the district 
court to decline jurisdiction over the pendent state claims because there was no 
viable federal claim.  Here there is a viable federal claim, even though there has 
been a liability determination upon it.  As the federal claim here was not 
dismissed, the exercise of discretion was not authorized by § 1367(c)(3). 

 
Trs. of the Constr. Indus., 333 F.3d at 926. 
 

Thus, the District of Columbia now demands that which is specifically prohibited 

by 28 U.S.C. § 1367(c), denial of federal jurisdiction without the dismissal of all federal 
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claims and without any of the other § 1367(c) criteria being met or even alleged.   See 

Mot. Memo at 10, 11-13; ECF Docket # 51 at 12, 13-15.1   

It is indeed unfortunate if the judicial manpower provided by Congress in any 
district is insufficient to try with reasonable promptness the cases properly filed in 
or removed to that court in accordance with the applicable statutes.  But an 
otherwise properly removed action may no more be remanded because the district 
court considers itself too busy to try it than an action properly filed in the federal 
court in the first instance may be dismissed or referred to state courts for such 
reason.  
 

Thermtron Prods. v. Hermansdorfer, 423 U.S. 336, 344-345 (1976) (citing McClellan v. 

Carland, 217 U.S. 268 (1910); Chicot County v. Sherwood, 148 U.S. 529 (1893); Hyde v. 

Stone, 20 How. 170 (1858)).   

Considering Thermtron together with [Carnegie-Mellon Univ. v. Cohill, 484 U.S. 
343 (1988)] and [Quackenbush v. Allstate Ins. Co., 517 U.S. 706 (1996)], we 
conclude the district court lacked the power to remand this case. The district court 
relied neither on a ground specified in § 1447 nor on any ground upon which it 
might instead have dismissed the case. Rather, the district court remanded the 
case simply because Barksdale’s counsel said Superior Court would be a more 
congenial forum for him, much as the district court in Thermtron had remanded 
that case merely “because the district court consider[ed] itself too busy to try it.” 
423 U.S. at 344.  Hence, we hold the district court erred in remanding Barksdale’s 
case to Superior Court. 

 
Barksdale v. Wash. Metro. Area Transit Auth., 512 F.3d 712, 716 (D.C. Cir. 2008). 
 

“[T]he discretion to decline supplemental jurisdiction is available only if founded 

upon an enumerated category of [28 U.S.C. § 1367(c)].’” Rivera v. Rochester Genesee 

                                                 
1 As the District of Columbia has failed to raise or argue any of the other § 1367(c) criteria in its opening 
brief in support of its Motion to Dismiss, such argument should be deemed waived and not permitted to be 
considered in a reply brief.  Am. Wildlands v. Kempthorne, 530 F.3d 991, 1001 (D.C. Cir. 2008) (quoting 
Rollins Envtl. Servs. v. EPA, 937 F.2d 649, 652 n.2 (D.C. Cir. 1991) (“Issues may not be raised for the first 
time in a reply brief.”)); Worldwide Moving & Storage, Inc. v. District of Columbia, 445 F.3d 422, 427 
(D.C. Cir. 2006) (citing Goldring v. District of Columbia, 416 F.3d 70, 77 n.4 (D.C. Cir. 2005) (argument 
raised for first time in reply brief is untimely)); Herbert v. National Academy of Sciences, 974 F.2d 192, 
196 (D.C. Cir. 1992) (“The reasons for our rule on this score are pragmatic and plain. To consider an 
argument discussed for the first time in reply would be manifestly unfair to the appellee who, under our 
rules, has no opportunity for a written response.  Moreover, it would risk the possibility ‘of an improvident 
or ill-advised opinion,’ given our dependence as an Article III court on the adversarial process for 
sharpening the issues for decision.”)  
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Reg’l Transp. Auth., 702 F.3d 685, 701 (2d Cir. 2012) (quoting Treglia v. Town of 

Manlius, 313 F.3d 713, 723 (2d Cir. 2002) (quoting Itar-Tass Russian News Agency v. 

Russian Kurier, Inc., 140 F.3d 442, 448 (2d Cir. 1998) (alteration in Treglia))).  That the 

Plaintiffs have prevailed upon one of their federal claims forming part of the same case 

and controversy herein is not an enumerated cause to dismiss the pendent state claims 

under § 1367(c).  Therefore, it cannot form the basis for dismissal as demanded by the 

District of Columbia.   

 
 

2. The Plaintiffs’ Public Salary Tax Act claims are purely federal issues. 

 The Public Salary Tax Act of 1939 permits the “the taxation of pay or 

compensation for personal service as an officer or employee of the United States… the 

government of the District of Columbia, or an agency or instrumentality of one or more 

of the foregoing, by a duly constituted taxing authority having jurisdiction, if the taxation 

does not discriminate against the officer or employee because of the source of the pay or 

compensation.”  4 U.S.C. § 111(a).  “The final clause of the section contains an exception 

for state taxes that discriminate against federal employees on the basis of the source of 

their compensation.  This nondiscrimination clause closely parallels the non-

discrimination component of the constitutional immunity doctrine which has, from the 

time of McCulloch v. Maryland, barred taxes that ‘operat[e] so as to discriminate against 

the Government or those with whom it deals.’ United States v. City of Detroit, 355 U.S. 

466, 473 (1958).”  Davis v. Mich. Dep’t of Treasury, 489 U.S. 803, 812-813 (1989) 

(citing McCulloch v. Md., 17 U.S. 316, 436-437 (1819); Miller v. Milwaukee, 272 U.S. 

713, 714-715 (1927); Helvering v. Gerhardt, 304 U.S. 405, 413 (1938); Phillips 
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Chemical Co. v. Dumas Independent School Dist., 361 U.S. 376, 385 (1960); Memphis 

Bank & Trust Co. v. Garner, 459 U.S. 392, 397, and n. 7 (1983)).  “‘[P]ay or 

compensation’ includes retirement benefits, the nondiscrimination clause must include 

them as well.”  Davis, 489 U.S. at 809. 

 The District of Columbia makes a profoundly conclusory denial that the offset of 

the Plaintiffs’ salaries is not a tax.  Mot. Memo at 8; ECF Docket # 51 at 10.  Offered 

without any argumentation whatsoever, without any rebuttal or distinction of the 

Plaintiffs’ prior authorities cited on this point, the District fails to even render a 

justiciable issue for the Court’s consideration under Rule 12(b)(6).   

Appellee also asserts in one sentence in the “Statement of Jurisdiction” section of 
its brief that the Association is not a “person” for the purposes of 42 U.S.C. § 
1983.  Such a conclusory statement does not adequately raise an issue for our 
review.  See FED. R. APP. P. 28(a)(9)(A) (stating that an appellant’s brief must 
contain “appellant’s contentions and the reasons for them, with citations to the 
authorities and parts of the record on which the appellant relies”); FED. R. APP. P. 
28(b) (imposing the same requirement on appellees); Kohler v. Inter-Tel Techs., 
244 F.3d 1167, 1182 (9th Cir. 2001) (“Issues raised in a brief which are not 
supported by argument are deemed abandoned.”); Greenwood v. FAA, 28 F.3d 
971, 977 (9th Cir. 1994) (“We will not manufacture arguments for an appellant, 
and a bare assertion does not preserve a claim, particularly when, as here, a host 
of other issues are presented for review.”).  Our jurisdiction is not dependent on 
the Association being a “person” amenable to suit under § 1983 (although 
whether Kuba’s complaint stated a proper cause of action is so dependent).  
Bollard v. Cal. Province of the Soc’y of Jesus, 196 F.3d 940, 951 (9th Cir. 1999), 
(“Any non-frivolous assertion of a federal claim suffices to establish federal 
question jurisdiction, even if that claim is later dismissed on the merits . . . .”).  
We therefore need not address the question sua sponte.  Cf. Valdez v. Allstate Ins. 
Co., 372 F.3d 1115, 1116 (9th Cir. 2004).  

 
Kuba, 387 F.3d at 855. 
 

In this circuit, “[i]t is not enough merely to mention a possible argument in the 
most skeletal way, leaving the court to do counsel’s work, create the ossature for 
the argument, and put flesh on its bones.” Consol. Edison Co. of N.Y., Inc. v. 
FERC, 510 F.3d 333, 340 (D.C. Cir. 2007) (quoting Schneider v. Kissinger, 412 
F.3d 190, 200 n.1 (D.C. Cir. 2005)).  As more recently explained, by failing to 
include any relevant arguments in their appellate briefs, . . . appellants fail to 
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show that the district court’s determination” was erroneous. Gerlich v. U.S. Dep’t 
of Justice, 711 F.3d 161, 173 (D.C. Cir. 2013).  

 
Davis v. Pension Benefit Guar. Corp., 12-5274 at 9-10 (D.C. Cir. September 10, 2013). 
 

Whether a state’s “tax fits within the Public Salary Tax Act’s allowance is a 

question of federal law. The practical impact, not the State’s name tag, determines the 

answer to that question.”  Jefferson County v. Acker, 527 U.S. 423, 439 (1999) (applying 

Buck Act definition of tax, 4 U.S.C. § 110, to § 111, citing Detroit v. Murray Corp. of 

America, 355 U.S. 489, 492 (1958) (“In determining whether the tax violates the 

Government’s constitutional immunity we must look through form and behind labels to 

substance.”))  “[I]rrespective of what the tax is called, if its purpose is to produce 

revenue, it is an income or a receipts tax under the Buck Act.”  Humble Oil & Refining 

Co. v. Calvert, 464 S.W.2d 170, 175-176 (Tex. Civ. App. 1971).  Accord, United States 

v. Lewisburg Area School Dist., 539 F.2d 301, 309 (3d Cir. 1976) (citing Howard v. 

Commissioners of Sinking Fund, 344 U.S. 624 (1953)); Portsmouth v. Fred C. Gardner 

Co., 215 Va. 491, 494 (1975) (“It does not require that the tax be denominated an income 

tax or that it conform to the federal income tax.  If the tax in question is based upon 

income and is measured by that income in money or money’s worth, as a net income tax, 

gross income tax, or gross receipts tax, it is an income tax.”  Citing Humble Oil & 

Refining Co. v. Calvert, 478 S.W.2d 926, 930 (Tex. 1972)).  

Section 111 was enacted as part of the Public Salary Tax Act of 1939, the primary 
purpose of which was to impose federal income tax on the salaries of all state and 
local government employees.  Prior to adoption of the Act, salaries of most 
government employees, both state and federal, generally were thought to be 
exempt from taxation by another sovereign under the doctrine of inter-
governmental tax immunity.  This doctrine had its genesis in McCulloch v. 
Maryland, 4 Wheat. 316 (1819), which held that the State of Maryland could not 
impose a discriminatory tax on the Bank of the United States.  Chief Justice 
Marshall’s opinion for the Court reasoned that the Bank was an instrumentality of 
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the Federal Government used to carry into effect the Government’s delegated 
powers, and taxation by the State would unconstitutionally interfere with the 
exercise of those powers.  Id., at 425-437.  
  
For a time, McCulloch was read broadly to bar most taxation by one sovereign of 
the employees of another.  See Collector v. Day, 11 Wall. 113, 124-128 (1871) 
(invalidating federal income tax on salary of state judge); Dobbins v. 
Commissioners of Erie County, 16 Pet. 435 (1842) (invalidating state tax on 
federal officer).  This rule “was based on the rationale that any tax on income a 
party received under a contract with the government was a tax on the contract and 
thus a tax ‘on’ the government because it burdened the government’s power to 
enter into the contract.”  South Carolina v. Baker, 485 U.S. 505, 518 (1988). 
 
In subsequent cases, however, the Court began to turn away from its more 
expansive applications of the immunity doctrine.  Thus, in Helvering v. Gerhardt, 
304 U.S. 405 (1938), the Court held that the Federal Government could levy 
nondiscriminatory taxes on the incomes of most state employees.  The following 
year, Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 486-487 (1939), 
overruled the Day-Dobbins line of cases that had exempted government 
employees from nondiscriminatory taxation.  After Graves, therefore, inter-
governmental tax immunity barred only those taxes that were imposed directly on 
one sovereign by the other or that discriminated against a sovereign or those with 
whom it dealt. 

 
Davis, 489 U.S. at 810-811. 
 

As a threshold matter, the State argues that § 111 applies only to current 
employees of the Federal Government, not to retirees such as appellant.  In our 
view, however, the plain language of the statute dictates the opposite conclusion. 
Section 111 by its terms applies to “the taxation of pay or compensation for 
personal services as an officer or employee of the United States.” (Emphasis 
added).  While retirement pay is not actually disbursed during the time an 
individual is working for the Government, the amount of benefits to be received 
in retirement is based and computed upon the individual’s salary and years of 
service.  5 U.S.C. § 8339(a).  We have no difficulty concluding that civil service 
retirement benefits are deferred compensation for past years of service rendered to 
the Government.  See, e. g., Zucker v. United States, 758 F. 2d 637, 639 (CA 
Fed.), cert. denied, 474 U.S. 842 (1985); Kizas v. Webster, 227 U. S. App. D. C. 
327, 339, 707 F. 2d 524, 536, (1983), cert. denied, 464 U.S. 1042 (1984); Clark v. 
United States, 691 F. 2d 837, 842 (CA7 1982).  And because these benefits accrue 
to employees on account of their service to the Government, they fall squarely 
within the category of compensation for services rendered “as an officer or 
employee of the United States.”  Appellant’s federal retirement benefits are 
deferred compensation earned “as” a federal employee, and so are subject to § 
111.  
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Id. at 808 (footnote omitted). 2 
 

Any other interpretation of the nondiscrimination clause would be implausible at 
best.  It is difficult to imagine that Congress consented to discriminatory taxation 
of the pensions of retired federal civil servants while refusing to permit such 
taxation of current employees, and nothing in the statutory language or even in the 
legislative history suggests this result.  While Congress could perhaps have used 
more precise language, the overall meaning of § 111 is unmistakable: it waives 
whatever immunity past and present federal employees would otherwise enjoy 
from state taxation of salaries, retirement benefits, and other forms of compen-
sation paid on account of their employment with the Federal Government, except 
to the extent that such taxation discriminates on account of the source of the 
compensation. 

 
Id. at 810. 
 

Under the District of Columbia Retirement Protection Act of 1997, all prior 

responsibilities for payment of retirement entitlements were removed from the District of 

Columbia and transferred to the Federal government.   

It is the policy of this subtitle-- 
 
    (1) to relieve the District of Columbia government of the responsibility for 
the unfunded pension liabilities transferred to it by the Federal government; 
 
    (2) for the Federal government to assume the legal responsibility for 
paying certain pension benefits (including certain unfunded pension liabilities 
which existed as of the day prior to introduction of this legislation) for the 
retirement plans of teachers, police, and firefighters; 
 
    (3) to provide for a responsible Federal system for payment of benefits 
accrued prior to the date of introduction of this legislation; and 
 
    (4) to require the establishment of replacement plans by the District of 
Columbia government for the current retirement plans for teachers, and police and 
firefighters. 
 

                                                 
2 The District of Columbia fails to explain how it can claim “there are no reported decisions even citing this 
Act from any local court, this Court, or the D.C. Circuit” and then demand this Court now ignore the 
controlling and definitive Davis case, in which the Supreme Court expressly held such annuity payments 
are indeed compensation subject to § 111.   Compensation “for work performed” under the FLSA and 
“deferred compensation for past years of service” are not the same and the Cannon case and Davis in no 
way conflict in this regard.  Herein, the District Columbia wholly misstates the holding of the Cannon case 
for this premise and any suggestion that Cannon can or does overrule Davis in this regard is ridiculous.  
See Mot. Memo at 9; ECF Docket # 51 at 11.   
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PUB. L. 105-33, Sec. 11002(b) (emphasis added).  See also Banner v. United States, 428 

F.3d 303, 306 (D.C. Cir. 2005) (“[i]n 1997, Congress repealed the system of federal 

payments and began directly subsidizing certain District operations, including 

Medicaid, the local courts, and the prison system”, citing the 1997 Act, emphasis added).   

 Thus, contrary to the District of Columbia’s prior conclusory assertions, the 

Plaintiffs are certainly Federal annuitants.  The District’s claim that the Plaintiffs are 

subject to “any District government civilian retirement system”, ECF Docket # 34 at 9 

(emphasis sic), is clearly wrong regarding any pre-1997 entitlements.3  The 1997 Act 

plainly states that the Plaintiffs are paid from a Federal system to which the United States 

government is directly responsible.4 

The District of Columbia fails to address the Plaintiffs’ prior showing that the 

offset against them is imposed at a direct 100% ratio against their federal pension 

payments, that the money is returned to the general fund and it is not used for some 

narrow specific purpose.  Further, the District does not dispute that it is not re-depositing 

the money withheld from the Plaintiffs into the Trust Fund to their credit for future 

annuities in the manner described by 5 U.S.C. § 8344(a).  Finally, the District of 

Columbia is treating other pension payments, those not sourced from the Trust Fund, 

differently, and not subjecting them to the tax.  

We also take issue with the dissent’s assertion that “it is peculiarly inappropriate 
to focus solely on the treatment of state governmental employees” because “[t]he 
State may always compensate in pay or salary for what it assesses in taxes.” In 
order to provide the same after-tax benefits to all retired state employees by 
means of increased salaries or benefit payments instead of a tax exemption, the 
State would have to increase its outlays by more than the cost of the current tax 

                                                 
3 As previously stated, the Plaintiffs’ use of “pre-1997” or “post-1997” respectively refer to “prior to June 
30, 1997” and “June 30, 1997 and after”, as applicable to the 1997 Act.  
4 The District of Columbia completely ignores this well-established point and simply misrepresents the 
facts to the contrary.  Mot. Memo at 9; ECF Docket # 51 at 11.   
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exemption, since the increased payments to retirees would result in higher federal 
income tax payments in some circumstances.  This fact serves to illustrate the 
impact on the Federal Government of the State’s discriminatory tax exemption for 
state retirees.  Taxes enacted to reduce the State’s employment costs at the 
expense of the federal treasury are the type of discriminatory legislation that the 
doctrine of intergovernmental tax immunity is intended to bar. 

 
Davis, 489 U.S. at 815 n.4. 
 

It is a question of federal law whether a municipal charge constitutes a tax.  
Wright v. Riveland, 219 F.3d 905, 911 (9th Cir. 2000); see also Trailer Marine 
Transport Corp. v. Rivera Vazquez, 977 F.2d 1, (1st Cir. 1992) (label placed on 
assessment by state may be pertinent in deciding whether assessment is “tax,” but 
label is not determinative).  The Ninth Circuit relies on three considerations in 
making this determination: (1) the entity that imposes the charge; (2) the parties 
on whom the charge is imposed; and (3) whether the funds collected for the 
charge are expended for general public purposes, or used for the regulation or 
benefit of the parties on whom the charge is imposed.  Bidart Bros. v. California 
Apple Comm’n, 73 F.3d 925, 931 (9th Cir. 1996); see also San Juan Cellular Tel. 
Co. v. Public Serv. Comm’n of Puerto Rico, 967 F.2d 683, 685 (1st Cir. 1992) 
(describing classic tax as “imposed . . . upon many, or all, citizens [and] raises 
money, contributed to a general fund, and spent for the benefit of the entire 
community,” whereas classic regulatory fee was imposed upon narrow class to 
serve “regulatory purposes . . . [by] raising money placed in a special fund to help 
defray the agency’s regulation-related expenses”). 

 
Qwest Communs. Corp. v. City of Berkeley, 146 F. Supp. 2d 1081, 1091 (N.D. Cal. 

2001). 

 The District of Columbia again fails to offer any meaningful argument to 

contradict the Plaintiffs’ already stated distinction of the present circumstances to cases 

where the Tax Injunction Act would be applicable.  This Court has separate and 

independent bases for federal jurisdiction beyond the Plaintiffs’ tax claim, none of which 

include diversity jurisdiction.  29 U.S.C. § 217; 28 U.S.C. § 1331.  In at least one 

instance, this Court has exclusive jurisdiction over the Plaintiffs’ claims.  D.C. CODE § 1-

815.02(a).  Further, the Tax Injunction Act is inapplicable where, as herein, “immunity 

from state taxation is asserted on the basis of federal law with respect to persons or 
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entities in which the United States has a real and significant interest.”  Moe v. 

Confederated Salish & Kootenai Tribes of Flathead Reservation, 425 U.S. 463, 471 

(1976) (quoting Confederated Salish & Kootenai Tribes etc. v. Moe, 392 F. Supp. 1297, 

1303 (D. Mont. 1974)).   

The District’s prior citation to Fernebok v. District of Columbia, 534 F. Supp. 2d 

25 (D.D.C. 2008), is certainly inapplicable, as the case speaks solely to “an appeal from 

or petition for review of any assessment of tax (or civil penalty thereon) made by the 

District of Columbia” under D.C. Code § 11-921(a)(3)(B), D.C. Code § 11-1201 or D.C. 

Code § 11-1202.  Herein, the Plaintiffs challenge an unnamed tax imposed upon them in 

violation of, inter alia, D.C. Code § 1-206.02(a)(5).  See Banner, 428 F.3d at 305 (“[t]he 

local government of the District of Columbia is prohibited by Congress from imposing a 

‘commuter tax’ -- from taxing the personal income of those who work in the District but 

reside elsewhere”).  The District of Columbia has again completely denied it is a tax, 

thus implicating that federal question.  Banner is applicable herein, Fernebok is not.    

“The Constitution gives Congress exclusive legislative authority in all matters 

pertaining to the District of Columbia.”  Banner, 428 F.3d at 305 (citing U.S. CONST. art. 

I, § 8, cl. 17).  “Congress has delegated to the District the authority to tax the personal 

income of District residents; it has withheld such authority to tax non-residents who work 

in the District.”  Id. at 306-307.  The Moe decision “embraced the recognition of the 

interest of the United States in securing immunity… from taxation conflicting with the 

measures it had adopted for their protection” even where the United States itself did not 

bring the action.  Sac & Fox Nation v. Pierce, 213 F.3d 566, 572 (10th Cir. 2000) (quoting 
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Moe, 425 U.S. at 473 (quoting Heckman v. United States, 224 U.S. 413, 441 (1912)), 

additional quotation marks omitted).   

Moe leads us to conclude that we have jurisdiction under 28 U.S.C. § 1362 to 
reach the merits of this case. Surely if an Indian tribe may maintain suit on its 
own behalf in federal court to enjoin collection of a state’s cigarette sales tax, it 
may maintain a similar suit on its own behalf to enjoin collection of a state’s 
motor fuel distribution tax.  Neither the Tax Injunction Act nor the Eleventh 
Amendment bars the Tribes’ suit in this case.  

 
Sac & Fox Nation, 213 F.3d at 572. 
 
 After the District of Columbia was unable to meet any of its obligations under the 

District of Columbia Retirement Reform Act of 1979, Congress took away the District of 

Columbia’s authority to administer, and therefore to offset, the pre-1997 annuity 

entitlements.  Any “inconsistent” code provision of the 1979 Act, including D.C. Code § 

5-273(e), was expressly superseded by operation of the 1997 Act.  PUB. L. 105-33, Sec. 

11084(a)(1).  This Court is vested with exclusive jurisdiction to “clarify” any such issue 

arising from the 1997 Act.  D.C. CODE §1-815.01(a)(1).  Further, even absent the 

exclusive jurisdiction provision, this case is repeatedly premised upon federal legislation 

and determinations of congressional intent.  There is no means for the Court to further 

ignore the rampant federal question subject matter jurisdiction herein.    

 “[E]ven though state law creates [a party’s] causes of action, its case might still 
‘arise under’ the laws of the United States if a well-pleaded complaint established 
that its right to relief under state law requires resolution of a substantial question 
of federal law.” [Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 
1, 13 (1983)]; see also id., at 27-28 (case arises under federal law when “federal 
law creates the cause of action or… the plaintiff’s right to relief necessarily 
depends on resolution of a substantial question of federal law”); Gully v. First 
Nat. Bank in Meridian, 299 U.S. 109, 112 (1936) (federal question exists when a 
“right or immunity created by the Constitution or laws of the United States [is] an 
element, and an essential one, of the plaintiff’s cause of action”). 

 
Int’l College of Surgeons, 522 U.S. at 164 (parallel citations omitted).   
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The Constitution grants Congress authority “to exercise exclusive Legislation in 
all Cases whatsoever, over such District (not exceeding ten Miles square) as may, 
by Cession of particular States, and the Acceptance of Congress, become the Seat 
of the Government of the United States.”  U.S. CONST. art. I, § 8, cl. 17.  
Congress, when it legislates for the District, stands in the same relation to District 
residents as a state legislature does to residents of its own state.  See Mercury 
Press v. District of Columbia, 173 F.2d 636, 637 (D.C. Cir. 1948) (Congress 
legislates for the District “in like manner as the legislature of a state” (quoting 
Gibbons v. District of Columbia, 116 U.S. 404, 407 (1886))).  “Not only may 
statutes of Congress of otherwise national application be applied to the District of 
Columbia, but Congress may also exercise all the police and regulatory powers 
which a state legislature or municipal government would have in legislating for 
state or local purposes.”  Palmore v. United States, 411 U.S. 389, 397 (1973). 
… 
Congress is not a foreign sovereign government in relation to the District, as the 
New Jersey legislature is to New York; Congress is the District’s government, 
see U.S. CONST. art. I, § 8, cl. 17, and the fact that District residents do not have 
congressional representation does not alter that constitutional reality. 

 
Banner, 428 F.3d at 308-309 (parallel citations omitted). 
 

Under the Supremacy Clause, state law that “interferes with or is contrary to” 
federal law is preempted.  Kurns v. A.W. Chesterton Inc., 620 F.3d 392, 395 (3d 
Cir. 2010) (quoting Free v. Bland, 369 U.S. 663, 666 (1962)).  State law may be 
preempted by express congressional language, “by implication from the depth and 
breadth of a congressional scheme that occupies the legislative field,” or “by 
implication because of a conflict with a congressional enactment.” Lorillard 
Tobacco Co. v. Reilly, 533 U.S. 525, 541 (2001).  

 
Knepper v. Rite Aid Corp., 675 F.3d 249, 262 (3d Cir. 2012) (parallel citations omitted).   
 

The District offers no meaningful argument regarding the Public Salary Tax Act, 

and goes a great deal out of the way to avoid addressing any of the merits of the 

Plaintiffs’ claims in this regard.  As they fail to address these merits beyond a couple of 

conclusory assertions in direct conflict with standing authority to the contrary, the 

remaining claim that this is not a valid federal controversy rings hollow and offers no 

legitimate basis for a dismissal under Rule 12(b)(6).   
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3. The Plaintiffs’ Commuter Tax claims are purely federal issues. 

The District of Columbia Self-Government and Governmental Reorganization 

Act, Pub. L. No. 93-198, 87 Stat. 774 (1973) (codified as amended at D.C. Code § 1-

201.01 et seq.), prohibits the District of Columbia government from imposing “any tax on 

the whole or any portion of the personal income, either directly or at the source thereof, 

of any individual not a resident of the District”.  D.C. CODE § 1-206.02.  The United 

States Code defines an income tax as “any tax levied on, with respect to, or measured by, 

net income, gross income, or gross receipts.”  4 U.S.C. § 110(c). 

The Buck Act, 4 U.S.C. §§ 105-110, speaks to the authority of a state to impose 

income taxes upon federal employees residing within a federal enclave within that state.  

Id. § 106(a).   

The purpose of the Buck Act was to equalize the liability for income tax between 
the officers and employees of the United States who reside within federal areas 
and those officers and employees, otherwise identically situated, who reside 
outside a federal area and who had become liable for state tax by the passage of 
the Public Salary Tax Act of 1939.  A further reason was to equalize the position 
between federal employees who were residents of federal enclaves over which the 
United States had been granted exclusive jurisdiction and those residing in federal 
areas over which the granting state had retained concurrent jurisdiction, a practice 
which had been upheld by the Supreme Court in James v. Dravo Contracting Co., 
[302 U.S. 134 (1937)]. 

 
United States v. Lewisburg Area School Dist., 539 F.2d 301, 309 (3d Cir. 1976) 

(footnotes omitted).  

 Given the specific purpose of the Buck Act in regulating state taxation of federal 

employees, and the broad scope of “any tax on the whole or any portion of the personal 

income, either directly or at the source thereof, of any individual not a resident of the 

District” of D.C. Code § 1-206.02, it cannot be said that the Buck Act’s definition of 
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income tax is not an appropriate definition to employ in analysis of a state’s taxation of 

federal annuitants.     

The Senate Report on the bill stresses that the definition of income tax in the Act 
is designed “to cover a broad field because of the great variation to be found 
between the different state laws” and that the intent of the committee was “to 
include therein any State tax (whether known as a corporate franchise tax, a 
business-privilege tax, or any other name) if it is levied on, with respect to, or 
measured by net income, gross income or gross receipts.” 
 
In view of the purpose of the act and the broad definition of “income tax” found 
therein, many state taxes which are not denominated as income taxes and which 
do not conform to the federal income tax have been held to be income taxes for 
the purposes of the Buck Act.  In Howard v. Commissioners of the Sinking Fund, 
supra, the Supreme Court held that a Kentucky business privilege tax based on 
the net profits of businesses, professions or occupations, which did not reach other 
forms of income such as capital gains and dividends, was an income tax within 
the meaning of the Buck Act.  
 

Lewisburg Area School Dist., 539 F.2d at 309 (footnotes omitted).  

 While the District may have imposed the § 5-723(e) offset on a narrow class of 

persons, District of Columbia retirees with federal retirement annuities reemployed by the 

District of Columbia, there is no regulatory purpose to the offset and it is imposed purely 

for revenue generation.5  As stated above, the District of Columbia is imposing the offset 

against annuity payments paid from the United States Treasury’s Trust Fund, not funds 

paid for or administered by the District of Columbia.  Such offset clearly amounts to a tax 

on their respective incomes at a specific rate of 100% of the Plaintiffs’ annuity payments 

and is therefore illegal under D.C. Code § 1-206.02 as it applies to non-residents. 

 
 
 
 

                                                 
5 The District of Columbia’s argument that some other persons may be indeed residents and not entitled to 
this protection is a profoundly frivolous non-argument.  Mot. Mem. at 21, ECF Docket # 51 at 23.  Non-
residents of the District of Columbia cannot be subject to taxation of their salaries by the District under 
federal law and such so situated Plaintiffs herein remain definitively entitled to relief.   
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4. The Plaintiffs’ claims relating to their federally administered annuities 
are purely federal issues.  

 
The District of Columbia Retirement Reform Act of 1979 provided that District of 

Columbia employee retirement benefits would be subject to an offset for post-November 

17, 1979 entitlements.  D.C. Code § 5-723(e).  As such, any “rights to benefits” were 

necessarily rights subject to the offset.  The Plaintiffs herein assert that the District of 

Columbia Retirement Protection Act of 1997 expressly supersedes D.C. Code § 5-723(e).  

PUB. L. 105-33, Sec. 11084(a)(1).   The Plaintiffs further assert the Consolidated 

Appropriations Act of 2008 also supersedes D.C. Code § 5-723(e).  PUB. L. 110-161, 

Sec. 807.  If the District of Columbia were to have, in the manner that the Court 

suggested, withheld the Plaintiffs’ benefits themselves, which the District has no means 

to actually do, since such benefits are paid directly by the United States Treasury, then 

the Plaintiffs would in fact, be bringing a civil action only “to enforce… benefits from the 

Trust Fund”.  D.C. CODE §1-815.01(a)(1).  The Court’s previous construction of D.C. 

Code § 1-815.02(a) as applicable only when such benefits are withheld then renders the 

phrase “or clarify rights” of D.C. Code § 1-815.01(a)(1) entirely superfluous, an 

indication that the Court’s construction is incorrect.   

“[A]ll words and provisions of statutes” should “be given effect.”  United States v. 
Ven-Fuel, Inc., 758 F.2d 741, 751 (1st Cir. 1985).  Constructions that “would 
render statutory words or phrases meaningless, redundant or superfluous” should 
be avoided.  Id. at 752. 

 
United States v. Walker, 665 F.3d 212, 225 (1st Cir. 2011).  Accord, Yin Hing Sum v. 

Holder, 602 F.3d 1092, 1097 (9th Cir. 2010) (quoting Romero-Ruiz v. Mukasey, 538 F.3d 

1057, 1062 (9th Cir. 2008) (noting that “legislative enactments should not be construed to 
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render their provisions mere surplusage” (internal quotation marks omitted))); Stumbo v. 

Eastman Outdoors, Inc., 508 F.3d 1358, 1362 (Fed. Cir. 2007). 

The Plaintiffs herein assert their rights to the benefits enumerated in the District 

of Columbia Retirement Protection Act of 1997 include the right to receive their benefit 

payments without the § 5-723(e) offset.  In doing so, the Plaintiffs assert that the 1997 

Act supersedes the District of Columbia Retirement Reform Act of 1979 with regards to 

the inconsistent § 5-723(e).  The imposition of an offset by the District of Columbia upon 

federal benefits “burdened the [federal] government’s power to enter into the contract” 

with the Plaintiffs, Davis, 489 U.S. at 811 (quoting Baker, 485 U.S. at 518), and thus 

again implicates this Court’s exclusive jurisdiction under D.C. Code § 1-815.02(a) to 

hear these claims, regardless of whether the offset is applied against new salaries or 

against annuities.   

 

5. The Plaintiffs remain prohibited from claim splitting under the CMPA. 

The United States District Court for the District of Columbia has exclusive 

jurisdiction and venue, regardless of the amount in controversy, of civil actions brought 

by the Plaintiffs, who are beneficiaries pursuant to the District of Columbia Retirement 

Protection Act of 1997, as the Plaintiffs seek to clarify their rights under the Act.  D.C. 

CODE § 1-815.02(a).  The Plaintiffs have already prevailed on their causes of action 

arising under the FLSA, including prayers for injunctive relief.  The Plaintiffs offer an 

additional cause of action for the District’s violation of the District of Columbia Self-

Government and Governmental Reorganization Act, PUB. L. No. 93-198, 87 STAT. 774 

(1973) (codified as amended at D.C. CODE § 1-201.01 et seq.).  The Plaintiffs’ District of 
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Columbia law or common law claims, factually interrelated and essentially pled in the 

alternative of their federal claims, offer no novel or complex issue of District of 

Columbia law, the claims certainly do not predominate over the federal claims and there 

are no other lawful reasons for declining jurisdiction.    

As part of the Judicial Improvements Act of 1990, P.L. No. 101-650, 104 Stat. 
5089 (Dec. 1, 1990) (the “JIA”), Congress combined the doctrines of pendent and 
ancillary jurisdiction under the rubric “supplemental jurisdiction.”  James v. Sun 
Glass Hut of California, 799 F. Supp. 1083, 1084 (D. Colo. 1992) (BABCOCK, J.); 
see LaSorella v. Penrose, 818 F. Supp. 1413, 1415 (D. Colo. 1993) (KANE, J.). 
Applying to all cases filed after December 1, 1990, the new statute states in part, 
“district courts shall have supplemental jurisdiction over all other claims that are 
so related to claims in the action within [the courts’] original jurisdiction that they 
form part of the same case or controversy under Article III of the United States 
Constitution.” 28 U.S.C. § 1367 (a).   

 
Gard v. Teletronics Pacing Sys., 859 F. Supp. 1349, 1351 (D. Colo. 1994) 
 

“The inevitable incompleteness presented by all legislation means that interstitial 

federal lawmaking is a basic responsibility of the federal courts.”  United States v. Little 

Lake Misere Land Co., Inc., 412 U.S. 580, 593 (1973).  The United States District Court 

therefore has 28 U.S.C. § 1331 federal question jurisdiction for such federal common law 

questions herein. 

The District’s suggestion that the Plaintiffs must separate their District of 

Columbia law or common law claims and proceed through a grievance process is wholly 

inconsistent with the criteria codified in the JIA and prohibited by District of Columbia 

claim splitting doctrine.  Gilles v. Ware, 615 A.2d 533, 549 (D.C. 1992).  The 

circumstances of this case dictate the exact opposite result demanded by the District of 

Columbia herein.  See Lightfoot v. Dist. of Columbia, 2006 U.S. Dist. LEXIS 1358 at 29 

n.8 (D.D.C. 2006) (applying supplemental jurisdiction analysis to what the Court had 

already identified as claims subject to CMPA).   
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The District is mistaken, however, in asserting that appellant’s failure to exhaust 
his administrative remedies deprives the court of jurisdiction.  While the 
exhaustion doctrine is well established and of long standing, both in CMPA cases 
and generally, that doctrine is simply a “rule of judicial administration” rather 
than a jurisdictional requirement. 

 
Burton v. District of Columbia, 835 A.2d 1076, 1079 (D.C. 2003) (citing Barnett v. 

District of Columbia Dep’t of Employment Services, 491 A.2d 1156, 1160 (D.C. 1985) 

(citation omitted)) (footnote omitted).  See also King v. Kidd, 640 A.2d 656, 663 (D.C. 

1993) (“[w]e did not hold, however, that the CMPA preempts tort claims in general”). 

The D.C. Circuit has never asserted that the CMPA deprives the federal courts of 

jurisdiction for CMPA claims, but instead it reverts back to some form of supplemental 

jurisdiction analysis.  Johnson v. District of Columbia, 552 F.3d 806, 811 n.2, 814 n.8 

(D.C. Cir. 2008).  Of course, the Plaintiffs’ prevailing FLSA and their claims under the 

D.C. Whistleblower Protection Act are not the same claims the District of Columbia 

asserts are subject to the CMPA.  The District fails to explain how the CMPA overrides 

or interrelates to the declaration of exclusive jurisdiction and venue under D.C. Code § 1-

815.02(a), or the election of remedies provision in the D.C. WPA.  D.C. CODE § 1-

615.56(a) (“The institution of a civil action pursuant to § 1-615.54 shall preclude an 

employee from pursuing any administrative remedy for the same cause of action from the 

Office of Employee Appeals”).  Under Gilles, supra, a plaintiff in the District of 

Columbia is plainly prohibited from “simultaneous prosecution of separate actions based 

on the same factual transaction.”  615 A.2d at 550 (citing Rennie v. Freeway Transport, 

656 P.2d 919, 924 (Or. 1982)).  If the Plaintiffs have the right to be heard in this Court on 

some of their claims, the Court must hear the entirety of their claims arising from the 

same “factual transaction”.    
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Despite already prevailing on their FLSA claims, the District of Columbia still 

insists that the Plaintiffs should avail themselves of the grievance system described in 

D.C. Code § 1-603.1 et seq.  First, the Plaintiffs and the members of the proposed 

Plaintiff Class are not bound by this grievance system, as they are all employees who pre-

date the Comprehensive Merit Personnel Act.  See, e.g., D.C. CODE § 1-207.13(d).  

Second, the deduction of all or a majority of the pay of the Plaintiffs and the members of 

the proposed Plaintiff Class is not a matter falling within the definition of D.C. Code § 1-

603.01 and amounts to an “adverse action” or a classification matter beyond the scope of 

the section.  Third, the Plaintiffs assert that the exhaustion of any administrative remedy 

which may be available to them is futile or inadequate as a legal or practical matter.  

Where, as herein, the Plaintiffs challenge the enforceability of a statute (or even the 

present efficacy of D.C. Code § 5-723(e), given the enactment of the District of 

Columbia Retirement Protection Act of 1997 and its specific language superseding the 

1979 Act), rather than the method of enforcement, an administrative remedy is 

inappropriate.  No administrative program or mistake is at issue.  This is an issue of 

statutory construction and congressional intent, and an administrative proceeding alone 

cannot resolve the Plaintiffs’ Complaint. 

Given the Plaintiffs’ assertion that the District of Columbia Retirement Protection 

Act of 1997 supersedes §5-723(e), this Court has exclusive jurisdiction to “clarify” their 

rights to receive their federal retirement benefits without any offset.  D.C. CODE § 1-

815.01(a)(1).  Not only are the Plaintiffs not required to employ the administrative 

procedures suggested by the District of Columbia, they are completely precluded from 

doing so by D.C. Code § 1-815.02(a).  Also, as the Plaintiffs have made claims arising 
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under the District of Columbia Whistleblower Protection Act as part of this lawsuit, ECF 

Docket # 16 at 5-8, District of Columbia law precludes the Plaintiffs from pursuing any 

type of administrative remedy for the same cause of action.  D.C. CODE § 1-615.56(a). 

 

6. The District of Columbia has received legally sufficient notice.  

The District of Columbia repeats a profoundly frivolous argument that the 

Plaintiffs have not complied with the notice requirements of D.C. Code § 12-309.     

This court has long held that “although strict compliance with § 12-309’s 
requirement that timely notice be given to the District is mandatory, greater 
liberality is appropriate with respect to the content of the notice.”  Wharton v. 
District of Columbia, 666 A.2d 1227, 1230 (D.C. 1995); see also Washington v. 
District of Columbia, 429 A.2d 1362, 1365 (D.C. 1981) (en banc) (“with respect 
to the details of the statement giving notice, precise exactness is not absolutely 
essential”) (citations and quotation marks omitted); Doe by Fein v. District of 
Columbia, 697 A.2d 23, 27 (D.C. 1997) (content requirements are to be 
interpreted liberally, and “in close cases doubts are to be resolved in favor of 
compliance”).  We have observed that “[t]he degree of specificity required under 
the statute . . . is the same whether the claimant provides written notice to the 
District or relies instead on an official police report.”  Washington, 429 A.2d at 
1365. 

 
Enders v. D.C., 4 A.3d 457, 468 (D.C. 2010). 
 

This court has held in subsequent cases that where the District is given facts that 
would allow it to comprehend through a reasonable investigation the 
circumstances underlying the claim, the notice is sufficient.  See [Gaskins v. 
District of Columbia], 579 A.2d 719, 722 (D.C. 1990) (notice sufficient where it 
identified location of fall as somewhere on a 150-foot stretch of sidewalk); Dixon 
v. District of Columbia, 168 A.2d 905, 907 (D.C. 1961) (letter sufficient where it 
indicated fall occurred on sidewalk rather than in gutter); Romer v. District of 
Columbia, 449 A.2d 1097, 1101 (D.C. 1982) (plaintiff did not need to include loss 
of consortium claim in notice letter where investigation by District could disclose 
plaintiff’s marital status and thus existence of possible claim).  In Allen v. District 
of Columbia, 533 A.2d 1259 (D.C. 1987), we held that a letter to the Mayor’s 
office provided adequate notice under § 12-309 when it gave the District enough 
information to “enable [] the District to initiate its investigation by obtaining 
police reports and other prosecution records concerning the criminal case.”  Id. at 
1264.  This was so because it “provid[ed] the District with the details necessary 
for it to go directly to the governmental departments involved in the injuring 
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event and receive additional information about the basis for the claim.”  Id.  Given 
these precedents, and given that a police report in itself can suffice to provide 
adequate notice to the District, we hold the notice given in this case was sufficient 
to satisfy § 12-309. 

 
Id. at 468-469. 
 
 The District’s attorneys again conveniently forget or ignore that, prior to the 

filing of the lawsuit in this case, the Plaintiffs personally served Darlene Fields, the 

designated agent for service of process upon the Mayor of the District of Columbia with a 

complete copy of the Complaint, the Plaintiffs’ Motion for a Temporary Restraining 

Order, their Motion for a Preliminary Injunction and the attendant Exhibits.  ECF Docket 

# 2-3.  These documents comprise, even today, nearly the entirety of the Plaintiffs’ 

knowledge of the “approximate time, place, cause, and circumstances of the injury or 

damage” and such documents were given to the Mayor’s designated agent prior to the 

start of the litigation.  See Powell v. District of Columbia, 645 F. Supp. 66, 69 (D.D.C. 

1986) (“There must be sufficient notice before the complaint is filed” (emphasis in 

original)).  But see First Amend. Compl. at ¶ 21 n.1, ECF Docket # 10 at 5 (notice as to a 

“place” cannot be presently “discerned with specificity regarding computerized 

deductions by unknown persons of an improper offset to salary payments made by 

electronic transfer.”).  The Plaintiffs’ notice herein fully complied with D.C. Code §12-

309, as applied by the D.C. Court of Appeals in Enders, supra.   

Under Enders, notice is not infirm simply because it is the form of a Complaint; 

certainly a Complaint in a civil case is usually a well-detailed explanation of a claim.  But 

service of an already filed Complaint fails as § 12-309 notice because the notice is given 

after the claim has been filed and fails as “a mandatory condition precedent to filing suit 

against the District.”  Powell, 645 F. Supp. at 69 (citing Gwinn v. District of Columbia, 
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434 A.2d 1376, 1378 (D.C. 1981); Breen v. District of Columbia, 400 A.2d 1058, 1062 

(D.C. 1979); Hill v. District of Columbia, 345 A.2d 867, 869 (D.C. 1975)).   

Unfortunately for the District in this case, service of the Complaint and the 

emergency motions upon the District were required prior to filing suit under this Court’s 

Local Rule 65.1.  The Plaintiffs accomplished such service upon the Mayor’s designated 

agent before the lawsuit was filed and the certification thereof was made at the time of 

filing of the lawsuit.  All notice requirements of § 12-309 were fully satisfied prior to the 

filing, even if some or all of the notice was in the form of a Complaint.  The District of 

Columbia misunderstands and/or misapplies Kennedy v. District of Columbia, 519 

F.Supp.2d 50, 58 (D.D.C. 2007), in this regard.6   

 

7. The Plaintiffs’ common law claims. 

a. Breach of contract. 
 
The Plaintiffs, and the members of the proposed Plaintiff Class, entered into 

contracts of re-employment with the District of Columbia government in which they 

agreed to provide good and valuable services in exchange for the salaries offered.  The 

Plaintiffs, and the members of the proposed Plaintiff Class, completed all of their 

obligations of the bargain, yet were deprived of such promised pay after they had 

provided their services.  The failure of the District of Columbia to pay the Plaintiffs, and 

the members of the proposed Plaintiff Class, for their services breached the express and 

                                                 
6 Like many other arguments herein, the District of Columbia simply repeats prior arguments with no effort 
to address or rebut the Plaintiffs’ multitude of competent authorities previously tendered and unanswered 
on these points.  Such vexatious repetition of these arguments without foundation in law or fact violates 28 
U.S.C. § 1927 and Civil Rule 11.   
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implied provisions of their respective contracts of re-employment with the District of 

Columbia as well as implied covenants of good faith and fair dealing.   

The District of Columbia again claims without any authority offered in support 

that there can be no breach of contract with an at-will employee.  This is incorrect and the 

Plaintiffs maintain an action for breach of contract regardless of any at-will employment 

status.  “[A]n at-will employer does not possess a unilateral right to retroactively reduce 

or revoke contractually agreed-upon benefits that have already vested.”  Nattah v. Bush, 

605 F.3d 1052, 1057 (D.C. Cir. 2010) (citing 19 Richard A. Lord, WILLISTON ON 

CONTRACTS § 54:36 (4th ed. 2010) (at-will employer may not retroactively deprive 

employee of vested rights, including employee benefits)).7   

Nattah alleges “[a]gents of defendant [L-3]” conveyed to him the terms of the oral 
contract, which included luxury apartment accommodations in Kuwait and 
assurances he would not be sent to Iraq.  L-3 attempts to use [Bell Atl. Corp. v. 
Twombly, 550 U.S. 544 (2007)] and [Ashcroft v. Iqbal, 556 U.S. 662 (2009)], to 
enunciate a blanket rule that requires a plaintiff to plead every conceivable fact or 
face dismissal of his claim.  L-3, however, points to no language in Twombly or 
Iqbal requiring a plaintiff to identify by name which employee(s) made the 
agreement when pleading a breach of contract claim.  See Iqbal, 129 S. Ct. at 
1949 (stating “Rule 8 . . . does not require ‘detailed factual allegations,’ but it 
demands more than an unadorned, the-defendant-unlawfully-harmed-me 
accusation” (quoting Twombly, 550 U.S. at 555)).  Moreover, Nattah alleges with 
specificity the several terms of the oral contract and how L-3 breached those 
terms.  Accordingly, we conclude Nattah’s complaint states a claim against L-3 
for breach of its oral contract with Nattah. 

 
Nattah v. Bush, 605 F.3d 1052, 1058 (D.C. Cir. 2010) (citations omitted).  
 
 Herein, the Plaintiffs assert that they were promised that no offset would be 

applied to them if re-employed by the District of Columbia and that the Plaintiffs each 

reasonably relied upon such promise in entering into re-employment with the District.  

                                                 
7 The District of Columbia’s claimed defenses against the Plaintiffs’ unjust enrichment claims fail for the 
same reason.  ECF Docket # 18 at 43.  
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See First Amend. Compl. ¶¶ 85, 96-97, 101-102, ECF Docket # 10 at 17, 19.  After the 

Plaintiffs already performed their services and their rights to their salaries vested, the 

District of Columbia failed to pay them, in breach of their contracts.  Nothing within the 

documents relied upon by the District rebuts any of the Plaintiffs’ allegations in this 

regard.  See ECF Docket # 18-1, 18-2, 18-3, 18-4, 18-5, 18-6.8  

b. Detrimental Reliance/Promissory Estoppel. 
 

The Plaintiffs unequivocally assert “definite representation[s]”, ECF Docket # 18 

at 45 (citing Genesis Health Ventures, Inc. v. Sebelius, 798 F.Supp.2d 170, 183 (D.D.C. 

2011)), by the District of Columbia’s agents at the time they entered into their respective 

re-employment.  The Plaintiffs specifically inquired and the District’s agents specifically 

stated the Plaintiffs would not be subject to any offset if they were re-employed with the 

District of Columbia.  The Plaintiffs further gave up other employment opportunities to 

become re-employed.  Given that a fast food job would now pay more than some of their 

respective salaries with the offset applied, pretty much any type of employment foregone 

in reliance upon the representations of the District’s agents would “change its position for 

the worse”.  ECF Docket # 18 at 45 (citing Genesis Health Ventures, supra).  Given that 

the representations were being made by senior executives with the District of Columbia 

government, including the Director of the Office of Property Management, ECF Docket # 

18-1, the Chief Operating Officer of the Department of Real Estate Services, ECF Docket 

# 18-2, 18-6, the Chief of Staff of the Office of Property Management, ECF Docket # 18-

3, the Chief Operating Officer of the Office of Property Management, ECF Docket # 18-

                                                 
8 The District of Columbia appears to concede the breach of contract claims of Plaintiffs Ford-Haynes and 
Weeks.  ECF Docket # 18 at 44.   
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49, and that information that was received was consistent between each of the Plaintiffs, 

they reasonably relied upon such representations.  ECF Docket # 18 at 45 (citing Genesis 

Health Ventures, supra).  To permit the Plaintiffs to rely upon these representations and 

then forego other employment opportunities irrefutably “cause[d] an egregiously unfair 

result.”  ECF Docket # 18 at 45 (quoting Bowman v. District of Columbia, 496 F.Supp.2d 

160, 163 (D.D.C. 2007) (quoting Smith v. United States, 277 F.Supp.2d 100, 107 (D.D.C. 

2003))).  

In short, particularly in the years immediately preceding retirement, individuals 
make spending, savings, and investment decisions based on assumptions 
regarding the amount of income they expect to receive after they stop working. 
For such individuals reliance on the law in effect during those years may be 
critically important.  In recognition of this fact, the offset exception, in the words 
of the Conference Report, protects “people who are already retired, or close to 
retirement, from public employment and who cannot be expected to readjust their 
retirement plans to take account of the ‘offset’ provision that will apply in the 
future.”  H. R. CONF. REP. No. 95-837, p. 72 (1977); S. CONF. REP. No. 95-612, p. 
72 (1977).  That purpose, consistent with the principle that “‘[great] nations, like 
great men, should keep their word,’” Astrup v. INS, 402 U.S. 509, 514, n. 4 
(1971), quoting FPC v. Tuscarora Indian Nation, 362 U.S. 99, 142 (1960) 
(BLACK, J., dissenting)… 

 
Heckler v. Mathews, 465 U.S. 728, 748 (1984) (footnote omitted).  
 

We have recognized, in a number of contexts, the legitimacy of protecting 
reasonable reliance on prior law even when that requires allowing an 
unconstitutional statute to remain in effect for a limited period of time.  See, e. g., 
Northern Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50, 87-
89 (1982) (plurality opinion); Buckley v. Valeo, 424 U.S. 1, 142-143 (1976) (per 
curiam); Chevron Oil Co. v. Huson, 404 U.S. 97, 106-107 (1971).  See also Los 
Angeles Dept. of Water & Power v. Manhart, 435 U.S. 702, 718-723 (1978). 
Although an unconstitutional scheme could not be retained for an unduly 
prolonged period in the name of protecting reliance interests, or even for a brief 
period if the expectations sought to be protected were themselves unreasonable or 
illegitimate, there is no indication that the offset exception suffers from either of 
these flaws.  The duration of the exception is closely related to its goal of 
protecting only individuals who had planned their retirements in reliance on prior 
law, see infra, at 748-749, and appellee does not suggest that the expectations of 

                                                 
9 These appeared to be the same person in some instances, with unexplained changes to their title or agency 
name.  
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those individuals, who hardly could have anticipated the adoption of the offset 
requirement, were unreasonable or illegitimate. 

 
Id., 465 U.S. at 746. 
 

c. Intentional/Negligent Misrepresentation. 
 

The Plaintiffs properly and sufficiently allege that at the time of their respective 

offers of employment, they received representations from the District of Columbia’s 

agents that no offset would be applied against their re-employment salaries as a result of 

their existing retirement annuities.  They further assert that they forewent other 

employment opportunities as a result of these misrepresentations.10  No further pleading 

of these allegations is required at this stage of the litigation, the District fails to explain 

how, if any, the Plaintiffs failed to plead a cause of action for which relief could be 

granted.11   

d. Constructive Termination. 
 

Constructive termination occurs “when the employer deliberately makes working 

conditions intolerable and drives the employee into an involuntary quit.”  Atl. Richfield 

Co. v. Dist. Of Columbia Comm’n on Human Rights, 515 A.2d 1095, 1101 (D.C. 1986). 

See also Beebe v. Washington Metro. Area Transit Auth., 129 F.3d 1283, 1290 (D.C. Cir. 

1997) (same).   

Constructive termination may be found where “considering all the circumstances, 

the employee was prevented from exercising a reasonably ‘free and informed choice.’  As 

                                                 
10 White v. District of Columbia, 852 A.2d 922, 925 (D.C. 2004), ECF Docket # 18 at 47, is inapplicable to 
the issue of CMPA as an exclusive remedy, as the plaintiff in White appears to have been a CSRS 
annuitant, not a PFRS annuitant.  Therefore the exclusive venue provision of the District of Columbia 
Retirement Protection Act of 1997 was inapplicable to White.  D.C. CODE § 1-815.02(a). 
11 It would appear that the District of Columbia again confuses the standard for a Rule 12(b)(6) motion with 
a Rule 56 motion for summary judgment.  As none of the necessary predicates for a Rule 56 motion have 
been met, the present motion must necessarily be considered a Rule 12(b)(6) motion at best and the 
Plaintiffs remain entitled to the deference thereof.   
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a ‘general principle’ in this context, an employee’s decision to retire or resign is said to 

be voluntary ‘if the employee is free to choose, understands the transaction, is given a 

reasonable time to make his choice, and is permitted to set the effective date.’  With 

meaningful freedom of choice as the touchstone, courts have recognized that an 

employee’s retirement or resignation may be involuntary if it is induced by the 

employer’s application of duress or coercion, time pressure, or the misrepresentation or 

withholding of material information.”  D.C. Metro. Police Dep’t v. Stanley, 942 A.2d 

1172, 1175-1176 (D.C. 2008) (footnotes omitted).   

Constructive discharge occurs when an employer unlawfully creates working 
conditions so intolerable that a reasonable person in the employee’s position 
would feel forced to resign.  The plaintiff’s burden is substantial.  The standard is 
objective: the employer’s subjective intent and the employee’s subjective views 
on the situation are irrelevant.  Whether a constructive discharge occurred is a 
question of fact. 

 
Lockheed Martin Corp. v. Admin. Review Bd., 717 F.3d 1121, 1133 (10th Cir. 2013) 

(quoting Strickland v. UPS, 555 F.3d 1224, 1228 (10th Cir. 2009)).    

 “[T]he constructive discharge ‘standard cuts both ways—just as an employee’s 

subjective feelings that her working conditions were intolerable is not controlling in the 

constructive discharge analysis, neither is an employee’s desire to continue working 

despite conditions so intolerable any reasonable employee would have long since quit’”.  

Lockheed Martin Corp., 717 F.3d at 1135 (quoting EEOC v. PVNF, L.L.C., 487 F.3d 790, 

806 n.10 (10th Cir. 2007)).   A constructive termination can be found where “the plaintiff 

quits in reasonable response to an employer-sanctioned adverse action officially changing 

her employment status or situation, for example, … [an] extreme cut in pay…”  Pa. State 

Police v. Suders, 542 U.S. 129, 134 (2004) (citing Burlington Industries, Inc. v. Ellerth, 

524 U.S. 742 (1998); Faragher v. Boca Raton, 524 U.S. 775 (1998)).  “[A] reduction in 



 30

salary, or, by analogy, reduced raises and failure to pay bonuses, accompanied by other 

factors, can be evidence of intolerable working conditions.”  Bertuzzi v. Chase 

Manhattan Bank, N.A., 1999 U.S. Dist. LEXIS 14831 at *13 (S.D.N.Y. Sept. 23, 1999) 

(citing Fogarty v. Near North Ins. Brokerage Co., Inc., 1997 U.S. Dist. LEXIS 20677 at 

*2 (S.D.N.Y. Dec. 30, 1997) (finding that while difficult or unpleasant working 

conditions are not sufficient, a reduction in salary coupled with other factors is sufficient 

for a claim of constructive discharge); Pena v. Brattleboro Retreat, 702 F.2d 322, 325 (2d 

Cir. 1983) (finding no constructive discharge where the employee “was faced with no 

loss of pay or change in title”)). 

 The massive reductions in salaries, some now established to be in violation of 

FLSA, and all in violation of the Public Salary Tax Act, after contracting for terms 

including the receipt of salaries without offset, constitutes such intolerable working 

conditions forcing the Plaintiffs and members of the proposed Plaintiff Class into an 

involuntary quit.  The fact that one Plaintiff may persist in working despite these 

conditions, including an established FLSA violation, is not dispositive of any issue 

herein.   

 

8. No “law of the case” doctrine is applicable herein.   

Law of the case doctrine has no applicability to a cause of action which was first 

denied adjudication whatsoever on jurisdictional grounds and never reached on the 

merits.  It is indisputable that this Court has never reached the merits of any of the 

common law claims herein or the Plaintiffs’ WPA claims.  Further, law of the case 

doctrine only applies to the prior rulings of a different judge in the same case.  
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“Generally, under the law of the case doctrine, a trial judge would adhere to a ruling 

made on the same question of law decided by a prior judge.”  Nunnally v. Graham, 56 

A.3d 130, 142 (D.C. 2012) (citing Kumar v. District of Columbia Water& Sewer Auth., 

25 A.3d 9, 13 (D.C. 2011)) (emphasis added).  

Significantly, the law of the case doctrine “is discretionary”; “[i]t merely 
expresses the practice of courts generally to refuse to reopen what has been 
decided, [and is not] a limit to their power.”  Crane v. Crane, 614 A.2d 935, 939 
n.12 (D.C. 1992) (internal quotation marks and citation omitted).  Under our case 
precedent, the third trial judge had the power to consider whether Mr. Graham 
should be reinstated as a defendant in his individual capacity, and we discern no 
abuse of discretion. 
 

Nunnally, 56 A.3d at 142-143.   
 

“[A] final judgment is required to sustain the application of the law of the case 

rule.”  Id. at 143 n.6 (quoting Kumar, supra, 25 A.3d at 14 (citing Washington v. 

Government of District of Columbia, 152 A.2d 191, 192 (D.C. App. 1959)) (internal 

quotation marks omitted)).  The District Court’s prior judgment dismissing the Plaintiff’s 

common law and WPA claims clearly has been vacated on appeal.   

The D.C. Circuit’s dicta relied upon by the District of Columbia to establish law 

of the case doctrine herein is particularly problematic for that purpose.  In affirming the 

dismissal of the Plaintiffs’ constitutional claims, the D.C. Circuit made a summary 

conclusion that D.C. Code § 5-723(e) is in some way applicable to the Plaintiffs in the 

present day.  Completely devoid of explanation or authority, this assertion ignored the 

entire tortured legislative history of public safety pension funding in the District of 

Columbia and a key point of contention by the Plaintiffs, that the District of Columbia 

now offsets a pension that the District of Columbia does not pay.  In remanding the case 

to this Court for further consideration of the Plaintiffs’ challenges to § 5-723(e), the D.C. 
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Circuit left the majority of their theories of relief unaddressed.  If any of these theories 

later proves valid, the appeals court’s premise for dismissing their constitutional claims is 

also necessarily nullified.  

Generally, “district courts should set out the reasons for their decisions with some 
specificity.”  United States v. Woods, 885 F.2d 352, 354 (6th Cir. 1989) (noting 
that “when a motion for summary judgment is granted,[] without any indication as 
to the specific facts and rules of law supporting the court’s decision, it is difficult, 
except in the simplest of cases, for an appellate court to review such a decision.”); 
see also Bybee v. City of Paducah, 22 Fed. Appx. 387 (6th Cir. 2001) (unpublished 
decision) (concluding that “the district court’s order must be vacated. The district 
court’s order is insufficient because it does not provide any indication as to the 
court’s rationale for dismissing [plaintiff’s § 1983] complaint …. Thus, a remand 
is necessary because the district court’s order does not provide an adequate basis 
for appellate review”).  Given the district court’s lack of analysis, and, mere 
acknowledgment of Defendants’ qualified immunity claim on the record during 
oral arguments, a remand would be more than appropriate. 

 
Derfiny v. Pontiac Osteopathic Hosp., 106 Fed. Appx. 929, 936 (6th Cir. 2004) 

(unpublished).  Accord, Bowie v. Maddox, 642 F.3d 1122, 1132 (D.C. Cir. 2011) 

(“Because the district court suggested no viable rationale for its order, we vacate the 

dismissal”); Couveau v. American Airlines, Inc., 218 F.3d 1078, 1081 (9th Cir. 2000); 

Vadino v. A. Valey Engineers, 903 F.2d 253, 257-259 (3d Cir. 1990) (distinguishing FED. 

R. CIV. P. 52(a)). 

[T]he Court lays down a principle which is generally correct, in terms much 
broader than the decision, and not only much broader than the reasoning with 
which that decision is supported, but in some instances contradictory to its 
principle...  The effort now made is, to apply the conclusion to which the Court 
was conducted by that reasoning in the particular case, to one in which the words 
have their full operation when understood affirmatively, and in which the 
negative, or exclusive sense, is to be so used as to defeat some of the great objects 
of the article. 

 
Cohens v. Virginia, 19 U.S. 264, 401 (1821). 
 

If the District Court dismisses the case based on an incorrect reading of [Mertens 
v. Hewitt Associates, 508 U.S. 248 (1993)], the Second Circuit can correct its 
error, and if the Second Circuit does not do so this Court can grant certiorari.  The 
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Court’s discussion of the relief available under § 502(a)(3) and Mertens is purely 
dicta, binding upon neither us nor the District Court.  The District Court need not 
read any of it--and, indeed, if it takes our suggestions to heart, we may very well 
reverse.  

 
CIGNA Corp. v. Amara, 131 S. Ct. 1866, 1884 (2011) (SCALIA, J, concurring).   
 
 The D.C. Circuit’s affirmance of the summary dismissal of the Plaintiffs’ heavily 

fact-based retaliation claims without any discovery is in direct conflict with the same 

court’s recent instruction that “discovery should be granted ‘almost as a matter of course 

unless the non-moving party has not diligently pursued discovery of the evidence.’”  

Convertino v. United States DOJ, 684 F.3d 93, 99 (D.C. Cir. 2012).  The D.C. Circuit 

simply ignored the existence of the Plaintiffs’ four affidavits in support of their defense to 

the District of Columbia’s Motion for Summary Judgment.  These declarations amply 

demonstrate that there is cause to believe Appellant Cannon’s termination was pretexual, 

the withholding of the Plaintiffs’ pay was retaliatory and that they were not afforded 

equal protection of the law.  Both courts have deprived the Plaintiffs of any discovery 

whatsoever, despite an immediate and ongoing demand for such from the very moment of 

some of the illegal conduct complained of.   

 The Plaintiffs’ WPA claims have never been adjudicated on the merits and suffer 

no issue preclusion effect.  The Plaintiffs remain entirely entitled to take discovery on 

these fact based issues and to have a jury trial upon any such factual dispute.  Certainly 

should such discovery on these claims yield evidence in support of their constitutional 

claims, such issued will be need to be revisited under this Court’s Civil Rule 60.   
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CONCLUSION 

For these reasons, and for such other reasons as the Court finds to be good and 

sufficient cause, the Defendant’s Motion to Dismiss must be DENIED on all counts.   

  

Respectfully submitted, this eighth day of November, 2013.  
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