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SUPPLEMENTAL MEMORANDUM OF LAW

In response to Judge Patricia Millett's assertion in argument today that

this Court is infirm from awarding a judgment refunding taxes improperly 

imposed upon the Appellants, the Appellants again cite to Davis v. Michigan

Department of the Treasury, 489 U.S. 803 (1989), now for the proposition 

that upon a finding of a violation of the Public Salary Tax Act, this Court 

may order a remand to the Superior Court with instructions to make an 

accounting and award of such taxes as appropriate under District of 

Columbia law.

In this case, appellant's claim could be resolved either by extending 
the tax exemption to retired federal employees (or to all retired 
employees), or by eliminating the exemption for retired state and local



government employees.  The latter approach, of course, could be 
construed as the direct imposition of a state tax, a remedy beyond the 
power of a federal court. See Moses Lake Homes, Inc. v. Grant 
County, 365 U.S., at 752 (“Federal courts may not assess or levy 
taxes”). The permissibility of either approach, moreover, depends in 
part on the severability of a portion of § 206.30(1)(f) from the 
remainder of the Michigan Income Tax Act, a question of state law 
within the special expertise of the Michigan courts. See Louis K. 
Liggett Co. v. Lee, 288 U.S. 517, 540-541 (1933).  It follows that the 
Michigan courts are in the best position to determine how to comply 
with the mandate of equal treatment.

Davis, 489 U.S. at 818.   See also Reich v. Collins, 513 U.S. 106, 109-110 

(1994) and the cases cited therein (federal due process requires that the 

remedy of a refund of illegal taxes somehow be provided to the aggrieved 

retiree, but the refund itself must proceed in state court).   

The Appellants are amenable to such an outcome where this Court 

may decide the inherently federal issue of whether the offset complained of 

violates the Public Salary Tax Act and then direct the Superior Court to 

handle the mechanics and accounting of the remedy.   
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Respectfully submitted, this sixth day of February, 2015,

______________________________
Matthew August LeFande
Attorney at Law PLLC
4585 North 25th Road
Arlington VA 22207
Tel: (202)657-5800
Fax: (202)318-8019
email: matt@lefande.com
Attorney for Appellants
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